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ABSTRACT

Lawmakers and technology companies are regulating online sexu-
ality in the name of feminism. Whereas libertarian ideals dominated
early debates about internet governance, “safety”” has become the rally-
ing cry to regulate online activity in the age of Big Tech. Legislators
across the political spectrum and companies around the world are de-
vising interventions meant to keep people — and especially women —
safe from the risks of online sexuality. Through law and technology,
they target everything from privacy invasions to unwanted messages to
sexual deepfakes. We call this regulatory and ideological trend Big
Tech feminism.

This Article interrogates the feminist strands animating Big Tech
feminism. Overall, regulators favor prudish and punitive measures to
promote sexual safety, repurposing concerns about sex harms to control
and penalize harmless activity. Big Tech feminism is hardly novel in
this regard. Rather, it is a contemporary example of how some feminists
align with powerful elites to develop systems of sex regulation at the
expense of sexual autonomy.

This Article offers an alternative regulatory agenda grounded in
queer and critical feminist theory. It shifts focus from punishing wrong-
doers to addressing the social determinants of safety. Safety, we argue,
is best served by structuring sexual life more fairly and empowering
people to shape the norms and terms of online sexuality. The

* Associate Professor of Law, Washington University in St. Louis.

** Associate Professor of Law, University of Georgia School of Law; Affiliate Faculty,
University of Georgia Institute for Women’s & Gender Studies; Legislative & Policy Direc-
tor, Clinic to End Tech Abuse at Cornell University.

Our thanks to Amy Adler, Libby Adler, Zohra Ahmed, Kendra Albert, Susan Appleton,
Isadora Borges Monroy, Jenny Carroll, Nathan Chapman, Evelyn Douek, Joseph Fischel,
Pamela Foohey, Mary Anne Franks, Michael Froomkin, Robert Gorwa, Mary Graw Leary,
Luke Herrine, Aziz Huq, Ronald Krotoszynski, Ben Levin, Ali Miller, Jacob Noti-Victor,
Kunal Parker, Natalia Pires de Vasconcelos, Robert Post, Neil Richards, Clare Ryan, Brian
Tamanaha, Scott Skinner-Thompson, Zahra Stardust, and Felix Wu. We are also grateful for
feedback during workshops at the University of Alabama School of Law, Cardozo School of
Law, University of Miami School of Law, Northeastern University School of Law, Texas
A&M University School of Law, Vanderbilt Law School, and Yale Law School, as well as
the AALS Internet and Computer Law Works-in-Progress Session and the Sex Tech Working
Group at Harvard University’s Berkman Klein Center. Authors are listed alphabetically.
Thanks to Elizabeth Lutz for research assistance. This paper was awarded the Haub Law
Emerging Scholar Award in Women, Gender & Law, presented by the Elisabeth Haub School
of Law at Pace University.



60 Harvard Journal of Law & Technology [Vol. 39

interventions proposed here would enable individuals to navigate sex-
ual risks and pleasures with greater autonomy — and thus greater
safety. In this tumultuous moment for internet governance, we reimag-
ine safety to renew the emancipatory potential of a feminist agenda.
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1. INTRODUCTION

Safety has become the dominant paradigm for governing online
sexuality. When lawmakers and tech companies regulate online sexual
activity, they claim to be keeping people, and especially women,
safe — not always, not entirely, but increasingly and pervasively.! In
this strict sense, the safety paradigm is a feminist endeavor: it invokes

1. See, eg., Women’s Safety, META, https://about.meta.com/actions/safety/audie
nces/women [https:/perma.cc/M2MG-ZK53]; Anabel Pasarow, Sending Unsolicited Nude
Photos Isn’t lllegal. Bumble’s CEO Wants to Change That, REFINERY29 (Aug. 27, 2019, at
17:10 ET), https://www.refinery29.com/en-us/2019/08/241624/bumble-ceo-sexual-harass-
ment-law [https://perma.cc/Q76B-767W]; Governor Newsom Signs Bills to Crack Down on
Sexually Explicit Deepfakes & Require AI Watermarking, GOVERNOR GAVIN NEWSOM (Sep.
19, 2024), https://www.gov.ca.gov/2024/09/19/governor-newsom-signs-bills-to-crack-
down-on-sexually-explicit-deepfakes-require-ai-watermarking [https://perma.cc/2KQN-
MLXF].
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a concern for harms suffered primarily by women, and its goal is to
make women better off.?

Today, Big Tech companies occupy a central role in regulating sex-
uality.? Social media platforms protect women’s sexual privacy; dating
apps confront sexist relationship norms; and payment processors re-
form the pornography industry, to name just a few examples.* Not only
are Big Tech’s policies and features integral to contemporary sex reg-
ulation, but company executives are working alongside federal and
state lawmakers and law enforcement to align and intertwine corporate
and state action.’ Indeed, lawmakers from both U.S. political parties
and around the world have been following the industry’s directions.®
As platforms like Meta and TikTok create tools to remove sexual im-
ages posted without a person’s permission, so too has almost every state
criminalized the act of sharing nonconsensual intimate imagery
(“NCIT”).” Likewise, after Apple and dating apps like Bumble used
technology to deter people from sending unsolicited nude images, law-
makers began enacting criminal and civil penalties for such acts of
“cyberflashing.”® And after some companies sought to prevent their
platforms from being used for sexual exploitation and sex work, Con-
gress passed an anti-trafficking statute that makes it legally risky for all
platforms to host sexual content.’ These attempts to promote sexual

2. See lan Halley, Queer Theory by Men, 11 DUKE J. GENDER L. & POL’Y 7, 8 (2004)
(adopting this minimal definition of feminism).

3. See generally Evelyn Douek, Governing Online Speech: From “Posts-As-Trumps” to
Proportionality and Probability, 121 COLUM. L. REV. 759, 763 (2021) (exploring how
“[o]nline speech governance” involves a mix of laws and “self-regulatory innovations and
reforms”); Thomas E. Kadri, Digital Gatekeepers, 99 TEX. L. REV. 951, 970-87 (2021); Han-
nah Bloch-Wehba, Global Platform Governance: Private Power in the Shadow of the State,
72 SMU L. REV. 27, 66 (2019); Melissa Murray, Consequential Sex: #MeToo, Masterpiece
Cakeshop, and Private Sexual Regulation, 113 Nw. U. L.REV. 825, 841-45 (2019) (surfacing
the importance of private actors in sexuality regulation).

4. See, e.g., Kendra Albert, Imagine a Community: Obscenity’s History and Moderating
Speech Online, 25 YALE J.L. & TECH. (SPECIAL ISSUE) 59, 73-74 (2023); Zahra Stardust,
Danielle Blunt, Gabriella Garcia, Lorelei Lee, Kate D’ Adamo & Rachel Kuo, High Risk Hus-
tling: Payment Processors, Sexual Proxies, and Discrimination by Design,26 CUNY L. REV.
57,90-99 (2023); infra Part I1.

5. See infra Section 1L.B; c¢f. Thomas E. Kadri, Platforms as Blackacres, 68 UCLA L. REV.
1184, 1218-22 (2022) (exploring how tech companies use laws like the Computer Fraud and
Abuse Act to enforce their private policies).

6. See infra Section 1L.B; JAMES SKOUFIS, NC 051622 Cyberflashing Press Conference
2022 (YouTube, May 19, 2022), https://www.youtube.com/watch?v=BOXLYgKh1Vk
[https://perma.cc/QE4L-YPXT]; Tools to Address Known Exploitation by Immobilizing Tech-
nological Deepfakes on Websites and Networks Act, Pub. L. No. 119-12, 139 Stat. 55 (2025)
[hereinafter TAKE IT DOWN Act].

7. Andrew Gilden, The Queer Limits of Revenge Porn Laws, 64 B.C. L. REV. 801, 803
(2023); infra Section I11.B.

8. CLARE MCGLYNN & KELLY JOHNSON, CYBERFLASHING 96-101 (2021); infra Sec-
tion IL.B.

9. Kendra Albert, Emily Armbuster, Elizabeth Brundige, Elizabeth Denning, Kimberly
Kim, Lorelei Lee et al., FOSTA in Legal Context, 52 COLUM. HUM. RTS. L. REV. 1084 (2021)
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safety are commonly framed in feminist terms, with women centered
as a population in need of protection. '

Recent proposals to regulate online sexuality have come from both
red and blue states, with the support of various tech companies and ide-
ologically diverse organizations.'' Notably, conservative politicians —
who have otherwise expressed anxieties about online platforms censor-
ing too much speech — have been invested in regulating online sexu-
ality and, in many cases, suppress sexual activity on behalf of women’s
safety.!> Even now, when some Big Tech players seem to be swapping
online regulation for libertarianism, the safety paradigm has remained
stable for online sexuality. Since Elon Musk acquired Twitter (since
rebranded as X) in 2022, he has routinely denounced content modera-
tion as overly censorious, yet the platform’s expansive policies sur-
rounding sexuality have endured under a safety framework. '
Similarly, Meta’s recent promises to impose fewer restraints on its plat-
forms have left untouched the company’s restrictive treatment of sexual
activity.'* Indeed, the fact that sexual content seems immune to this
libertarian turn reinforces a key point surfaced by this Article: there is
widespread and bipartisan support for regulating sexuality in the name
of women’s safety.

We call this regulatory movement Big Tech feminism (“BTF”).!3
BTF is shaped and exercised not only by tech companies, but also by
lawmakers and law enforcement and even academics and civil soci-
ety.'® Like many feminisms of the past, BTF cannot be reduced to a

(reflecting on the structural incentives that FOSTA creates for platforms not to host sexual
content).

10. See infra Section IL.C.

11. The TAKE IT DOWN Act, for example, is co-sponsored by senators of both political
parties and has been endorsed by Meta, TikTok, Google, Microsoft, and dozens of civil soci-
ety groups. The TAKE IT DOWN Act: List of Supporting Organizations, Sen. Comm. Com.,
Sci. & Trans., https://www.commerce.senate.gov/services/files/S3CSE77B-B58C-4BB7-
8B56-C4034875D13E [https://perma.cc/WYS5T-V5Q8]; Cosponsors: S.4569 — 118th Con-
gress (2023-2024), CONGRESS.GOV, https://www.congress.gov/bill/118th-congress/senate-
bill/4569/cosponsors [https://perma.cc/35QR-HRQH]; see also infra Section 111.D.

12. See Evelyn Douek & Genevieve Lakier, Lochner.com?, 138 HARV. L. REV. 100, 103
(2024) (discussing the conservative turn toward law to regulate online activity).

13. See infra Section 11.A; The X Rules, X, https://help.x.com/en/rules-and-policies/x-rules
[https://perma.cc/4AUWA-6CoOU].

14. See Justin Hendrix, Transcript: Mark Zuckerberg Announces Major Changes to Meta’s
Content Moderation Policies and Operations, TECH PoLICY (Jan. 7, 2025),
https://www.techpolicy.press/transcript-mark-zuckerberg-announces-major-changes-to-
metas-content-moderation-policies-and-operations  [https://perma.cc/D95Y-D72Q]. Some
changes to Meta’s hate speech policies would affect what people can say about women and
transgender people, but not how the company moderates sexual content or communications.
1d.

15. Brenda Dvoskin, Speaking Back to Sexual Privacy Invasions, 99 WASH. L. REV. 59,
63-69 (2024).

16. As we strive to emphasize throughout — sometimes explicitly and sometimes implic-
itly — the role played by any of these actors in influencing a particular project does not render
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single ideology or theory, nor are those who advance it always doing
so coherently, consciously, or for the same reasons. Rather, BTF is a
regulatory and ideological trend ostensibly animated by a set of com-
mitments about how best to govern online sexuality — and, more spe-
cifically, how to create conditions for women to participate safely in
digital spaces. While this aspiration is laudable, it is time to take stock
of BTF. What type of feminist projects are being pursued? Which ear-
lier strands of feminism have had more uptake in this new movement?
How do tech companies, state actors, and feminist activists partner in
governance? What shared ideologies bring them together? And does
BTF effectively promote sexual safety?

To answer the last question right away: Yes, some BTF interven-
tions have been beneficial, including several technologies designed to
address gendered harassment and invasions of sexual privacy.!” But
these exceptions should not blind us to the rule. BTF’s image of sexual
safety requires extensive surveillance of online sexuality. These sys-
tems of social control — coproduced by companies and state actors —
promote safety by sanitizing public discourse and private communica-
tions, excluding those deemed to be wrongdoers and deviants while
hindering opportunities for pleasurable and emancipatory experiences.
In the age of BTF, valid concerns about sex harms are often repurposed
to justify regulating harmless sexual activity. Queer and commercial
sexuality is particularly vulnerable, though safety regulations often
creep to cover even normative sexuality. '8

Overall, BTF is prudish, personal, punitive, and profitable — the
“Four P’s” of BTF. Prudish because BTF often frames sexuality as an
exceptional threat to safety.!” BTF thinks of sexuality mainly through
a heterosexual matrix that situates women as always needing protection
from men. This tendency renders sex precarious across digital spheres:
representations of sex are banned from social media,? dating apps

them responsible for everything that others do in this arena, nor do our references to feminist
advocates suggest that these individuals or their organizations endorse every tendency of
BTF. For example, while we raise concerns about certain punitive measures to respond to
NCII endorsed by some scholars and organizations, see infra Section 1I1.C, those same schol-
ars and organizations have spoken out against other regulatory measures that we also criticize.
See, e.g., Danielle Keats Citron & Quinta Jurecic, FOSTA's Mess, 26 VA.J. L. & TECH. 1
(2023); CCRI Statement on the Passage of the TAKE IT DOWN Act (S. 146), CYBER CIVIL
RIGHTS INITIATIVE (Apr. 28, 2025), https://cybercivilrights.org/ccri-statement-on-the-pas
sage-of-the-take-it-down-act-s-146 [https://perma.cc/W8ZL-RW7K].

17. See, e.g., infra notes 105, 290 and accompanying text (describing StopNCII’s tool to
remove nonconsensual intimate imagery and Google’s tools to mitigate online harassment).

18. See Ari Ezra Waldman, Policing Queer Sexuality, 121 MICH. L. REV. 985, 1002 (2023).

19. See JILLIAN YORK, SILICON VALUES 12444 (2020).

20. See, e.g., Adult Nudity and Sexual Activity, META (Sep. 2025), https://transpar
ency.fb.com/policies/community-standards/adult-nudity-sexual-activity
[https://perma.cc/XM88-H4XH] [hereinatter Meta Sexual Activity Policy].
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discourage sexting and nudity,?! and “safe” online spaces are generally
spaces with no sex.?? Personal because BTF tends to conceptualize sex
harms narrowly, focusing on individual wrongdoers and injured vic-
tims. By ignoring the social determinants of sexual safety, BTF over-
looks how norms around sex, gender, and sexuality can cause (but also
alleviate) sex harms. Punitive because, in BTF’s imagination, sex
harms are best addressed through individual sanctions meant to deter
and discipline.?* This impulse first led Big Tech to design policies that
catch and ban “bad actors,”?* but it now extends to partnerships with
advocates and lawmakers to advance carceral projects and other puni-
tive legal interventions.?> Profitable because, when all is said and done,
BTF ““‘make[s] sense’ to power’:2® companies’ efforts to confront sex
harms are largely compatible with their own financial and reputational
interests.?’

In the age of BTF, lawmakers and companies justify regulating all
kinds of sexual activity by promising people safety from sex harms,?®
but their broad bans unnecessarily curb opportunities for pleasure, dis-
place narrower interventions, and endorse stigmatizing narratives sur-
rounding sexuality. Consider, for example, how Bumble tightly
regulates unsolicited nudes on its app while advertising its efforts
through billboards that read “NO MORE & PICS” and teaming up
with lawmakers to criminalize cyberflashing.?” Not only do these inter-
ventions punish pleasurable (yet unrequested) experiences, but the sur-
rounding publicity validates the risk that nude images might — but
need not — pose. This combination denies that pictures of male geni-
talia could ever be arousing and instead fixates the idea that they are
necessarily dangerous or disgusting. There is little room for narrative
contestation when the company and its allies frame all unsolicited

21. See infra Section 11.B.1 (detailing how Bumble regulates sexual communications and
images on its platform); Clarice Silber, Texas Teams with Bumble to Crack Down on ‘Cyber
Flashing’, AP NEWS (Aug. 30, 2019, at 7:23 ET), https:/apnews.com/arti
cle/7e619218c06a4b36acdcc705a76b2fdb [https://perma.cc/W7G8-2AW4].

22. Rosalie Gillett, Zahra Stardust & Jean Burgess, Safety for Whom? Investigating How
Platforms Frame and Perform Safety and Harm Interventions, 8 SOC. MEDIA + SOC’Y 1, 7
(2022).

23. See Duncan Kennedy, Sexual Abuse, Sexy Dressing and the Eroticization of Domina-
tion, 26 NEW ENG. L. REV. 1309, 1321 (1992).

24. Sarah C. Haan, Bad Actors, 22 U. PA. J. CONST. L. 619, 630-31, 64445 (2020).

25. See Amanda Levendowski, Defragging Feminist Cyberlaw, 38 BERKELEY TECH. L.J.
797, 805-07 (2023).

26. See Janet Halley, Introducing Governance Feminism, in JANET HALLEY, PRABHA
KOTISWARAN, RACHEL REBOUCHE & HILA SHAMIR, GOVERNANCE FEMINISM: AN
INTRODUCTION ix, ix (2018).

27. See Ari Ezra Waldman, Disorderly Content, 97 WASH. L. REV. 907, 953 (2022).

28. See infra Section IL.B.

29. Amanda Silberling, Bumble Open Sourced its Al that Detects Unsolicited Nudes,
TECHCRUNCH (Oct. 24, 2022, at 13:28 ET), https://techcrunch.com/2022/10/24/bumble-
open-sourced-its-ai-that-detects-unsolicited-nudes [https://perma.cc/BQM9-GY9J].
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nudity as indecent exposure, sexual harassment, stalking, sexual as-
sault, violence against women, and a violation of sexual privacy.3°

BTF represents a new iteration in a long history of some feminists’
conservative turn toward censorial and carceral thinking. As other
scholars have shown, different strands of feminism have long formed
uneasy but effective alliances to create expansive systems of sex regu-
lation and social control.?! Building on that literature, this Article iden-
tifies BTF as a contemporary illustration of how dominance and liberal
feminist ideas have advanced conservative efforts to regulate sexual
safety at the expense of sexual autonomy.3?

In response, this Article offers an alternative agenda grounded in
queer and critical feminist theory. At a turbulent time in debates about
platform regulation and online sexuality, this Article disrupts contem-
porary assumptions by centering the social determinants of sexual
safety. Far from rejecting the importance of safety, we seek to reimag-
ine safety to renew the emancipatory potential of a feminist agenda.
Our central claim is that regulations empowering people to shape the
norms and terms of online sexuality offer greater promise than prudish-
ness and punishment.* BTF’s preferred interventions — restricting
sexuality, policing communications, and penalizing wrongdoers — are
unlikely to help people participate safely in sexual life or avoid sexual
harm, much like how teaching abstinence in high schools fails to

30. See, e.g., infra note 129; Christian F. Nunes, NOW President Christian F. Nunes Urges
DC City Council to Stop ‘Cyberflashing’, NAT’L ORG. FOR WOMEN (May 19, 2023),
https://now.org/media-center/press-release/now-president-christian-f-nunes-urges-dc-city-
council-to-stop-cyberflashing [https://perma.cc/4LL3-RRDC].

31. Janet Halley, Which Forms of Feminism Have Gained Inclusion?, in JANET HALLEY,
PRABHA KOTISWARAN, RACHEL REBOUCHE & HILA SHAMIR, GOVERNANCE FEMINISM: AN
INTRODUCTION 23, 43—44 (2018). For work exploring the alliances between dominance and
liberal feminists in producing carceral responses, see generally AYA GRUBER, THE FEMINIST
WAR ON CRIME: THE UNEXPECTED ROLE OF WOMEN’S LIBERATION IN MASS
INCARCERATION (2020); Aya Gruber, Amy J. Cohen & Kate Mogulescu, Penal Welfare and
the New Human Trafficking Intervention Courts, 68 FLA. L. REV. 1333 (2016).

32. For reference, Aya Gruber describes liberal feminism as a movement for women’s for-
mal equality that embraces “all the basic tenets of liberalism, such as the priority of liberty,
the assumption that humans are autonomous moral agents, . . . the commitment to rights, and
the protection of a private realm.” Aya Gruber, Neofeminism, 50 Hou. L. REV. 1325, 1332
(2013) (internal citations omitted). On the other hand, the central premise of the dominance
(or radical) feminism espoused by Catharine MacKinnon is that sexuality is the central pro-
cess producing male domination and female subordination. As described by Gruber, in
MacKinnon’s theory, “Women are in an inherently subordinate position because sexual op-
pression is constitutive of the very gender category, woman.” /d. at 1343. For further discus-
sion of these feminist strands, see infra Part I1L.

33. Scott Skinner-Thompson, Sexuality’s Promise for Sexual Privacy, JOTWELL (Aug. 30,
2023) https://cyber.jotwell.com/sexualitys-promise-for-sexual-privacy
[https://perma.cc/2SFL-SSML].

34. Scott Skinner-Thompson, Identity by Committee, 57 HARV. CR.-C.L. L. REV. 657,
694-96 (2022) (discussing the “emancipatory potential” of giving more space for “explora-
tion and play” by emphasizing the “expressive and performative dimensions of gender”); see
generally CATHERINE D’IGNAZIO & LAUREN F. KLEIN, DATA FEMINISM (2020).
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promote sexual safety. Instead, sex regulation should focus on the so-
cial conventions that can both cause and alleviate sexual risk and harm.
In making this claim, our principal audience is not technology compa-
nies — we have some doubts that they do or even should care about
promoting a fairer sexual culture. Rather, our main hope is to show
those lawmakers and feminist advocates who are pushing law and cor-
porate behavior in BTF’s direction that an alternative regulatory agenda
is possible and promising.

The goal should not be to disentangle sexuality from danger com-
pletely. Risk can be arousing, at least for some people.* For example,
an anonymous sexual encounter arranged on a dating app might be sexy
because it is riskier than meeting a familiar lover. But the interventions
we propose enable people to navigate risk more autonomously through
four mechanisms. First, we highlight technical tools that can prevent
sexual harm or at least enable people to choose their preferred level of
risk (like using disappearing messages or disabling screenshotting), as
well as features that can mitigate sexual harms exacerbated by technol-
ogy (like preventing NCII from being persistently reshared across mul-
tiple platforms). Second, we examine how to disrupt existing social
narratives about how people of different genders should behave. Third,
law might also encourage the emergence of new conventions around
gender and sexual life. Taken together, these last two types of interven-
tions can modify the gendered expectations that constrain people in
shaping the terms of their own sexual lives. Finally, we call for changes
to legal rules that make online sexuality unnecessarily risky, as when
employers are legally entitled to fire workers or courts deny parental
custody because of people’s lawful sexual activities. Overall, even if
sexuality entails risk, legal and technical interventions can promote
more autonomous and, thus, safer experiences with sexuality without
resorting to carceral or censorial responses.

This Article proceeds in three parts. Part II surfaces the emerging
safety paradigm for regulating online sexuality by detailing the laws,
policies, and technologies launched in the name of sexual safety.
Part III then examines the ideological foundations of this regulatory
movement, critiquing BTF while situating it within broader feminist
trends. Finally, Part IV advances a competing feminist agenda for
online sexual safety and proposes a slate of interventions to implement
it.

35. Carol S. Vance, Pleasure and Danger: Toward a Politics of Sexuality, in PLEASURE
AND DANGER: EXPLORING FEMALE SEXUALITY 1, 1 (Carole Vance ed., 1984).
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II. THE SAFETY PARADIGM FOR REGULATING ONLINE
SEXUALITY

Online spaces have become a new battleground for sexuality regu-
lation. As people increasingly socialize online, lawmakers across the
political spectrum and tech companies of various kinds are confronting
a new wave of sex harms. This Part details how safety has become the
dominant paradigm to regulate the risks of online sexuality, with both
governments and companies often pitching their projects as efforts to
keep women safe.

Before diving in, three clarifications will be useful. First, our con-
ception of “regulation” captures a broad set of efforts to enable and
constrain online sexuality, including legal statutes, company policies,
and technological affordances.¢ Second, we use terms like “online sex-
uality” and “online sexual activity” to cover a range of harmful and
benign experiences enabled by internet-based platforms, from exchang-
ing sexual messages to being portrayed in a sexual deepfake to coordi-
nating in-person sex acts. Finally, though the term “Big Tech” has
many connotations, we use it when discussing tendencies among com-
panies that currently operate large online platforms. Though newer or
smaller platforms might follow similar trends, we focus on regulation
“of and by” Big Tech because these firms exert power over many users,
face significant attention from lawmakers, and often influence other ac-
tors within both industry and government.?’” This vision of Big Tech
extends beyond social media to widely used dating apps, messaging
platforms, app stores, payment processors, videoconferencing services,
pornography sites, and web browsers.

A. From Speech to Safety (At Least for Sexuality)

In the internet’s earlier days, feminist advocates often struggled to
persuade people that online behavior could pose serious risks. John
Perry Barlow’s influential 1996 Declaration of the Independence of Cy-
berspace, which called on governments around the world to “leave us

36. In adopting this more spacious conception of regulation, we follow a path taken by
other scholars of law and technology. See, e.g., LAWRENCE LESSIG, CODE AND OTHER LAWS
OF CYBERSPACE 8788 (1999); DANIELLE K. CITRON, HATE CRIMES IN CYBERSPACE 226-29
(2014); Joel Reidenberg, Lex Informatica: The Formulation of Information Policy Rules
Through Technology, 76 TEX. L. REV. 553, 554-55 (1998); Thomas E. Kadri, Juridical Dis-
course for Platforms, 136 HARV. L. REV. F. 163, 198 (2022) (defining regulation broadly “not
to suggest equivalence between public lawmaking and private ordering but to capture how
behavior can be enabled and constrained by multiple regulatory forces, only one of which is
law”).

37. See Tarleton Gillespie, Regulation of and by Platforms, in THE SAGE HANDBOOK OF
SOCIAL MEDIA 254, 254 (Jean Burgess, Alice Marwick & Thomas Poell eds., 2017).

38. See Amy M. Adler, Arousal by Algorithm, 109 CORNELL L. REv. 787, 791 (2024)
(framing popular pornography platforms as an example of Big Tech).



No. 1]  Safe Sex in the Age of Big Tech Feminism 69

alone” online, captured the libertarian ethos of that era: the internet was
imagined as a realm that the evils of the analog world could not reach
because our online lives were immaterial and, as such, immune from
harm.? Barlow’s utopian vision now seems naive at best.*’ Through
powerful storytelling, scholars and activists have shown that online
conduct can produce harms that go beyond the digital sphere: threats
on the internet can translate into physical violence, cyberstalking can
endanger lives, and deepfakes can deceive and defame.*!

In the age of Big Tech, companies emphasize their commitment to
keeping people safe.*> Snapchat touts a “24/7 Trust and Safety team”
to handle its day-to-day operations and a “Safety Advisory Board” to
advise them.* Meta has gone further, declaring that “safety is [its] most
important responsibility” and stressing its centrality throughout the
company’s operations:

We make our rules regarding content on the site on
the basis of keeping you safe and we develop tools and
resources specifically to ensure you feel safe using Fa-
cebook. There are people dedicated to the safety mis-
sion in every single part of the company and all over
the world. Our security team, our communications
team, our policy team — they all have people dedi-
cated just to safety. We also have teams of engineers
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who work solely on safety and we employ a safety by
design approach in our product development.**

This safety paradigm has taken hold well beyond industry. Gov-
ernments champion the principle of “Safety by Design” to embed safety
considerations into technological innovation,* and laws regulating
online harms routinely foreground safety as their goal.*

Notably, even actors that distance themselves from platform-regu-
lation trends rely on the rhetoric of safety. When Elon Musk acquired
Twitter in 2022, he promised to push back against corporate “censor-
ship,”#7 yet his rebranded X platform continues to frame its extensive
content rules under the safety umbrella.*® Likewise, social networking
app Parler distinguishes itself by pledging to allow users to “freely ex-
press themselves without interference from oppressive censorship” but
nonetheless bans pornography in order to “maintain a safe and con-
structive platform.”* And on the legislative front, Republican lawmak-
ers like Ted Cruz have decried Big Tech’s supposed censorship of
conservative content while still pushing for laws like the TAKE IT
DOWN Act.>°
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Safety is presented as the answer to many online dangers, but ap-
peals to safety are especially fervent when it comes to sexuality. The
British government, for instance, has highlighted its “commitment to
ensure new and existing technologies are safely developed and help
keep people safer online” by classifying the distribution of NCII as “the
most serious class of online crime under the Online Safety Act.”>! On
the corporate side, TikTok similarly bans “nudity and sexually explicit
content” to “create a platform that feels welcoming and safe,”>* Google
brands its tool to conceal sexual images from search results as
“SafeSearch,”>? and the dating app Bumble regulates “lewd photo[s]”
because user “safety is a top priority” of the company.3* In short, when
questions arise about regulating sexuality, the answer is often framed
in terms of safety. But what does sexual safety mean for lawmakers and
companies? And who is being kept safe from what?

B. Safety from What?

Lawmakers and Big Tech deploy a blend of laws, policies, and
technologies that govern sexual activity online. This Section begins by
discussing efforts to regulate online communications that are framed as
either sexual harassment or sexual exposures. It then outlines a second
group of interventions targeting nonconsensual sexual portrayals, such
as when sexual images of a person are created or shared without their
consent. The Section concludes by canvasing efforts to regulate sexual
acts that are planned or performed online.

1. Sexual Communications: Sexual Harassment and Exposure
One batch of corporate regulations targets unwanted sexual com-

munications, which many tech companies refer to as sexual harass-
ment. ¥ LinkedIn, for example, bans “unwanted expressions of
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attraction” or “sexual commentary on someone’s appearance Or per-
ceived attractiveness.”>® Snapchat prohibits “unwanted advances™ and
“obscene requests.” >’ Tumblr forbids “unwanted sexualization.” 38
OkCupid cautions that its platform is not “a magical place where people
want to hear about your sexual fantasies out of the blue,” specifically
labeling messages mentioning “sexual acts/ kinks/ fetishes” as sexual
harassment.’® And Bumble’s elaborate rules dictate that introductory
chats may not include “sexual jokes, sexual innuendos (including emo-
jis), sexual advances, lewd GIFs, or sexual comments” — including a
statement like “you look yummy.”°

A related set of rules addresses exposure to sexuality. Most com-
monly, companies prohibit users from sharing nude photos, but some
policies extend to other kinds of content.® Meta prohibits sexualized
nudity as well as imagery and audio of sexual activity.®> YouTube for-
bids “[e]xplicit content meant to be sexually gratifying.”%* Snapchat
bans “pornographic content,” including “highly realistic animation,
drawings, or other renderings of explicit sex acts.”®* Bumble has spe-
cial rules for profile photos: not only are users forbidden from featuring
nudity, but photos of people in underwear are also banned, as are im-
ages of people sporting bikinis and swimwear indoors since the com-
pany worries this will look “too much like underwear.” % Apple,
meanwhile, restrains all external platforms in its App Store from

56. Professional Community Policies, LINKEDIN, https://www.linkedin.com/legal/profes
sional-community-policies [https://perma.cc/2HFX-XINH].
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lines/sexual-content [https://perma.cc/WL3H-54XQ] (Feb. 2025) [hereinafter Snapchat Sex-
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(prohibiting not only “material depicting nudity or sexual activity” but also other “content
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hosting “[o]vertly sexual or pornographic material,”® while Google

imposes a parallel ban through its own Android marketplace.®’
Companies usually pair these policies with technical tools. Dating
apps like Tinder and Bumble adopt an approach common within the
industry, using Al to help thousands of employees detect and delete
prohibited sexual content.®® Sometimes these enforcement efforts con-
script users, such as when recipients of nude images are prompted to
flag material for review. % Companies supplement these reactive
measures with proactive technology to thwart impermissible sexual be-
havior on the front end.” Thanks to Bumble’s Private Detector feature,
for example, the company claims that “[t]he scourge of the unsolicited
nude photo is over.””! This Al-powered tool, which apparently detects
nudity with 98% accuracy,’” alerts users when they might have re-
ceived a nude image in a chat.” If the user declines to view the image,
it disappears, and a pop-up prompts the user to block the sender.”
Bumble recently open-sourced Private Detector so it could spread to
other platforms,” and a host of other companies boast that their tech-
nologies can conceal or erase all sorts of sex-related content — from
naked selfies to sexual propositions to cartoon pornography — before
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lines [https://perma.cc/LW63-G7XY] [hereinafter Apple App Review Guidelines] (defining
such material as “explicit descriptions or displays of sexual organs or activities intended to
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their users see it.”® Even the fetish-friendly, BDSM app KinkD brags
about how its technology automatically deletes up to 2,500 “explicit”
images every day.”’

Following Big Tech’s lead, lawmakers have started proposing laws
to regulate online sexual exposure. These laws could even be styled as
corporate interventions given one company’s influence in their adop-
tion. Bumble has teamed up with activists and academics in an exten-
sive campaign to outlaw cyberflashing, pushing for federal legislation
while also going state by state to lobby lawmakers in the United
States.”® And lawmakers have listened, introduced legislation, and par-
roted Bumble’s discourse with remarkable consistency.” Texas be-
came the first state to pass a Bumble-backed bill to criminalize
cyberflashing in 2019. # Virginia and California lawmakers then
worked with Bumble to pass civil legislation in 2022, with California’s
law offering statutory damages of up to $30,000 for a single nude
photo.®! Bumble has even ventured abroad, working with the United
Nations to criminalize cyberflashing in the United Kingdom and poten-
tially across all countries in the European Union.® These efforts show
little sign of slowing, with a mass of cyberflashing laws being proposed
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elsewhere at Bumble’s urging.®3 In New York, for example, the state
legislature has considered at least thirteen bills in just a few years.3
Even federal lawmakers in the United States are jumping aboard, with
Bumble working closely with legislators in both chambers to propose
remedies for cyberflashing in the CONSENT Act of 2024.%

2. Sexual Portrayals: NCII, Deepfakes, and Sextortion

In recent years, lawmakers have also advanced a slew of statutes to
regulate NCII. To date, forty-nine states have laws criminalizing the act
of sharing someone’s nude image without their permission.® Federal
lawmakers created civil liability for sharing NCII when reauthorizing
the Violence Against Women Act in 2022,%” and multiple bills have
proposed nationwide criminalization. 3¢ In addition, at least twenty
states have passed criminal statutes regulating Al-generated NCII (of-
ten called “deepfakes™),® with some jurisdictions simply expanding
their existing NCII laws to apply when a nude image was created using
AL Recent federal bills have also targeted these sexual deepfakes.”!

Various other legal interventions focus on how nonconsensual sex-
ual images are obtained as well as the consequences of people’s images
being disseminated online. The Online Safety Modernization Act, for
example, outlined steep criminal penalties for acts of “sextortion,” in-
cluding the possibility of life imprisonment for causing someone to pro-
duce a sexual image through coercion, fraud, or a threat.’> Some state
laws regulate another source of NCII, sometimes dubbed “upskirting”
or “creepshotting,” when a person’s intimate areas are surreptitiously
photographed without their consent, often in public spaces like trains
or buses.”® And a range of federal and state regulations have targeted
doxing — the disclosure of someone’s personal information with intent
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to provoke harm by third parties — which can exacerbate the harms of
NCII when a person’s image is shared alongside their contact infor-
mation to induce mass online harassment.’*

In a notable convergence, tech companies are lobbying lawmakers
to pass laws regulating NCII. Consider the groundswell of corporate
support behind the recently passed TAKE IT DOWN Act, which crim-
inalizes both real and deepfake NCII while also requiring platforms to
establish procedures to remove such imagery within 48 hours of receiv-
ing notice.”> Google, Microsoft, and Meta were among the many com-
panies endorsing the bill as it worked its way through Congress and
ultimately onto President Trump’s desk.?® TikTok issued a public letter
lauding how the Act “ensures that victims of NCII abuse can work with
social media and video sharing platforms to reduce its spread,”®’ while
Bumble’s statement thanked the Senate co-sponsors for helping “en-
sure digital spaces are safer and kinder for women.””3

Big Tech has also advanced corporate initiatives to regulate NCII.
Most companies ban users from nonconsensually sharing someone’s
nude images.”” Some policies define “intimate” imagery expansively,
such as Feeld’s prohibition on disclosing “locally sensitive imagery”!%
and Meta’s rule against sharing “private sexual conversations.” 0!
Other policies specifically target sexual deepfakes, sextortion, doxing,
or posting images captured without a person’s consent.!?? Paired with
these policies are mechanisms to remove sexual imagery after it has
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nity-standards/adult-sexual-exploitation [https://perma.cc/U3N4-X3GU].

102. See, e.g., X NCII Policy, supra note 99; Community Guidelines, SNAP INC., https://val
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been uploaded. Many companies have their own processes, % but some
are teaming up through an initiative started by Meta, StopNCIL %4
Thanks to StopNCII’s digital-hashing technology, people whose nude
images have been posted online can submit a single request to remove
them from Bumble, Facebook, Instagram, OnlyFans, Pornhub, Reddit,
Snapchat, Threads, and TikTok.'%

3. Sexual Acts: Solicitation, Sex Work, and Sexual Exploitation

A final set of regulations focuses on how people use platforms to
arrange sexual acts. A primary focus on the legal front has been sexual
exploitation, especially sex trafficking, though sex work often gets
swept into the regulatory mix. Various laws have sought to confront
how people seek and trade sex online, including whether tech compa-
nies should be liable for facilitating sexual acts. Most notably,
FOSTA — the federal law to “Fight Online Sex Trafficking” — ex-
panded criminal and civil liability for publicizing sex work and traf-
ficking through online platforms.'% Proposed federal laws like the
EARN IT Act approach sexual exploitation from another angle by ef-
fectively discouraging tech companies from using end-to-end encryp-
tion on messaging platforms, which can make it harder for law
enforcement to gather evidence of trafficking.'?

Once again, Big Tech has joined forces with lawmakers to promote
these laws. Meta was among the group of companies that vocally sup-
ported FOSTA,!® and Meta CEO Mark Zuckerberg has since urged
Congress to further reform Section 230 of the Communications De-
cency Act, the statute that currently gives tech companies legal leeway
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berglaw.com/resources/how-to-report-image-abuse-on-social-media/
[https://perma.cc/QDZ8-G7DS].

104. Combating Sextortion and Intimate Image Abuse, META,
https://www.meta.com/safety/topics/bullying-harassment/ncii/ [https:/perma.cc/6PIC-
72AG].

105. Kadri, supra note 36, at 200-01; Industry Partners, STOPNCIL.ORG,
https://stopncii.org/partners/industry-partners [https:/perma.cc/UIKC-USNT]; Sean Nolan,
Bumble and TikTok Partner with StopNCII Organisation, GLOBAL DATING INSIGHTS (Dec.
2, 2022), https://www.globaldatinginsights.com/news/bumble-and-tiktok-partner-with-
stopncii-organisation/ [https://perma.cc/ARR7-CRLB].

106. Albert et al., supra note 9, at 1091-94.

107. Riana Pfefferkorn, The EARN IT Act Is Back, and It’s More Dangerous Than Ever,
CIS (Feb. 4, 2022, at 15:23 ET), https://cyberlaw.stanford.edu/blog/2022/02/earn-it-act-back-
and-its-more-dangerous-ever [https://perma.cc/6XY6-ECGR].
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when deciding what content to allow on their platforms. % Match
Group, the owner of dating apps like Tinder and Hinge, has endorsed
the EARN IT Act, with the company’s CEO telling employees that such
a law is necessary to “balance concerns around privacy with concerns
around safety.”!''” And during a January 2024 hearing in the U.S. Sen-
ate, TikTok’s CEO assured lawmakers that his company “welcome[s]
the opportunity to work with [them] on legislation” to address online
sexual exploitation.'!!

In addition, tech companies have their own policies and technolo-
gies designed to regulate how their services may be used to arrange
sexual acts. Many take action against sexual exploitation, such as Snap-
chat’s zero tolerance approach that immediately bans users for “pro-
moting or facilitating” sex trafficking on its platform. "> But
Snapchat’s definition of sexual exploitation also extends far beyond
trafficking to include even “efforts to... entice users to provide
nudes.”!3 TikTok, meanwhile, forbids “offering or asking for sexual
acts.”!'* Similarly, Meta bans not only sex trafficking but also content
that enables “commercial sexual services” among consenting adults
and even noncommercial content that “facilitates sexual encoun-
ters.”!13 Likewise, Apple’s policies ban “hookup” apps from its App
Store, as well as platforms that may “be used to facilitate prostitution,
or human trafficking and exploitation.”!'® Even X, which generally has
more permissive sexuality rules, forbids the “solicitation of sexual acts”
through its platform.'!’

109. Adi Robertson, Mark Zuckerberg Just Told Congress to Upend the Internet, THE
VERGE (Oct. 29, 2020, at 10:29 ET), https://www.theverge.com/2020/10/29/21537040/face
book-mark-zuckerberg-section-230-hearing-reform-pact-act-big-tech
[https://perma.cc/A9HJ-EAR3].
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mittee Hearing on Online Child Sexual Exploitation Crisis, TIKTOK (Jan. 31, 2024),
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[https://perma.cc/D2X9-QLFH].

112. Illegal or Regulated Activities, SNAP INC., https://values.snap.com/privacy/transpar
ency/community-guidelines/illegal-or-regulated-activities [https://perma.cc/D7M2-NND3].

113. Snapchat Sexual Content Policy, supra note 57.

114. Sensitive and Mature Themes, TIKTOK, https://www.tiktok.com/community-guide-
lines/en/sensitive-mature-themes [https://perma.cc/AB7D-FMAA4].

115. Adult Sexual Solicitation and Sexually Explicit Language, META, https://transpar-
ency.meta.com/policies/community-standards/sexual-solicitation  [https://perma.cc/Z8MA-
9ESD].
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C. Safety for Whom?

Returning to our earlier question — who is being kept safe from
what? — let’s now address the who. While most safety regulations in
this realm formally protect all users on a platform or all citizens in a
state, regulators often justify their interventions by recognizing that the
dangers associated with sexuality disproportionately affect women. In
framing their efforts, then, companies and lawmakers follow at least a
minimal definition of feminism: a difference exists between men and
women; women are faring worse; and safety projects aim to make
women even. '8

Consider how Meta talks about its efforts in this space. “We have
a team of people that are focused just on making sure that we’re keeping
women safe,” says Monika Bickert, the company’s Head of Global Pol-
icy Management.'!” Her colleague Antigone Davis explains the com-
pany’s mission: “We want to be sure that women have an equal
opportunity to participate in our community and to feel safe to do
$0.”120 To spearhead these efforts, Meta has appointed a Head of
Women’s Safety who oversees the company’s Women’s Safety Hub,
which “centralize[s] all the safety resources women need when navi-
gating our platform.”'?! The company has also formed a group, dubbed
the Global Women’s Safety Expert Advisors, to help develop policies
and products that will “better support the women who use our apps.”!??

Other companies have offered similar rationales for their safety
projects. Bumble’s signature cause has been to regulate cyberflash-
ing — which it sometimes styles as “digital sexual harassment” — be-
cause the company’s founder heard stories from her “girlfriends” about
receiving “unwanted sexual photos” on their phones.!?* She has ex-
pressed hope that Bumble will help make the internet “friendlier to
women,”?* while the company states that its “guiding mission” is to
“foster a world free of misogyny, where all relationships are kind, eq-
uitable, healthy, and safe.”!?> Rival dating app Tinder adopted a similar

118. See Halley, supra note 2, at 8.

119. META, Women'’s Safety, at 00:12-00:16 (Meta), https://about.meta.com/ac
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tone after providing free background checks to reveal if its users had
histories of sexual violence. The company’s Head of Safety and Social
Advocacy celebrated how this service would “empower[] people with
critical information to help inform personal safety choices” because
“[f]or far too long women . .. have faced many barriers to resources
and safety.”12

Legal regulations are pitched with comparable feminist credentials.
When California recently outlawed the creation and distribution of sex-
ual deepfakes, for example, the bill’s sponsor stressed that criminaliz-
ing this form of “digital sexual assault” would give “victims — who are
predominantly women — and law enforcement the tools they need to
ensure perpetrators are prosecuted to the full extent of the law.”'?” In a
similar vein, British lawmakers defended categorizing NCII as a seri-
ous criminal offense in order to “tackle sexual offending” and “miso-
gynistic material online,” with one minister stressing that this move
would advance the government’s “mission to halve violence against
women and girls over the next decade.”'?® Feminist discourse is also
fueling efforts to outlaw cyberflashing, with Bumble’s Head of Public
Policy teaming up with the president of the National Organization for
Women in lobbying for these laws to “break the chain of violence
against women.” !

This Part has advanced two claims: safety has become the domi-
nant paradigm to regulate online sexuality; and regulators often pro-
mote safety as a feminist endeavor, whether genuinely or
opportunistically. But to say that these safety regulations claim to pro-
mote women’s interests tells us little about the feminists and feminist
ideas that “exert a governing will” in this regulatory moment.'3° Our
next Part seeks to shed light on this issue: What form of feminism is
currently driving the regulation of online sexuality?

III. THE FOUR P’s OF BIG TECH FEMINISM

As Part II revealed, a network of companies and state actors from
across the political spectrum and around the world are pushing a
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feminist agenda for safety, often with support from civil society and
other outsiders. While their approaches and incentives sometimes dif-
fer, common commitments animate their avowedly feminist efforts. We
refer to this regulatory trend as Big Tech feminism (“BTF”).

This Part examines BTF’s ideological foundations by exploring
how its proponents conceptualize sex harms and imagine the conditions
for sexual safety. Safety is a contingent concept, 13! and this Part sur-
faces BTF’s distinctive understanding of it. In the process, we develop
the claim that BTF is prudish, personal, punitive, and profitable. BTF
might reflect a novel context for this blend of feminist commitments,
but these “Four P’s” evoke existing liberal and dominance feminisms.
While sex-negative suspicions of sexuality as a source of exceptional
injury recall the dominance feminism of Catharine MacKinnon, '3 BTF
often confronts the risk of sex harms through liberal concepts that cen-
ter personal preferences, especially consent and privacy. Historically,
alliances between dominance and liberal feminists have prioritized car-
ceral solutions and systems of social control.!3* Here, too, these antag-
onistic feminist strands have aligned to govern online sexuality through
punitive approaches. Religious and conservative groups have joined the
calls to restrict sexual activity online, too.!3* Tracing how these ele-
ments have converged to form a new common sense around online sex-
ual safety sheds light on why it has become advantageous for
companies to adopt BTF to manage public relations and legal risk —
and why it is sometimes expedient for state actors to encourage or sup-
port BTF.

A. Prudish
BTEF’s conception of safety is prudish. In using the term “prudish,”

we do not suggest that regulators always cast sex as shameful, nor do
we trivialize sexuality’s risks. Rather, we refer to BTF’s framing of sex

131. See generally Monica Bell, Next-Generation Policing Research: Three Propositions,
35 J. ECON. PERSPECTIVES 29 (2021) (challenging traditional understandings of safety in the
police context); Maria Angel & Danah Boyd, Techno-legal Solutionism: Regulating Chil-
dren’s Online Safety in the United States, CSLAW °24: PROC. SYMP. ON COMPUT. SCI. & L.
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134. See infra Section IIL.D.



82 Harvard Journal of Law & Technology [Vol. 39

as an exceptionally “dangerous, destructive, negative force.”!3’ Gayle
Rubin’s description of sex-negativity almost perfectly captures BTF’s
prudish tendencies: “This culture always treats sex with suspicion. It
construes and judges almost any sexual practice in terms of its worst
possible expression. Sex is presumed guilty until proven innocent. Vir-
tually all erotic behavior is considered bad unless a specific reason to
exempt it has been established.”!3¢

This perspective shapes both the styling and substance of BTF in-
terventions. Regulators emphasize sexuality’s dangers while belittling
its benefits. Take, for example, Tumblr’s 2018 decision to ban “adult
content,” despite the platform’s vibrant queer and sex-positive commu-
nities. 37 After Apple removed Tumblr from its App Store under its ex-
pansive “[s]afety” rules,!3® Tumblr CEO Jeff D’Onofrio defended the
prohibition of sexual content as a step towards a “more positive Tum-
blr”:

It is our continued, humble aspiration that Tumblr be
a safe place for creative expression, self-discovery,
and a deep sense of community . . . We spent consid-
erable time weighing the pros and cons of expression
in the community that includes adult content. In doing
so, it became clear that without this content we have
the opportunity to create a place where more people
feel comfortable expressing themselves. '3

To paraphrase: a safe place is a place without sex.

The Tumblr ban illustrates how BTF often conflates sexuality’s
risks with its potential to cause discomfort. Companies regularly prior-
itize the sensibilities of those unsettled by sex and frame that choice in
the language of safety.!4” Meta forbids nudity “because some people in
our community may be sensitive to this type of content.”!*! Snapchat
gives users tools to report sexual content so that they “feel safe and
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comfortable using Snap”'#? as part of the platform’s effort to provide
“a safe and positive experience.”'** Bumble bans even vaguely sexual
profile photos so users feel “secure and comfortable,”'** and it prohibits
“sexual messages” being sent without the recipient’s permission be-
cause such messages could make people “feel uncomfortable, trig-
gered, or violated.”!'* Plenty of Fish offers a “No Dick Pics” Badge —
complete with a crossed-out eggplant icon — to signal a user’s refusal
to “participate in bad online dating behavior” like unsolicited sexting,
pitched as a way to make online dating “safe and fun” by “eliminating
uncomfy moments that no one signs up for.”!46

As these examples show, Big Tech’s policies often construct
“safety” by deferring to those who are unsettled by sex. This approach
vaguely evokes MacKinnon’s political definition of rape: “I call it rape
whenever a woman has sex and feels violated.”'%” That is, the woman’s
reaction to the encounter is a key element in distinguishing sex from
rape. Similarly, BTF empowers the viewer of online sexual content to
define its meaning: the communicator’s intent and knowledge are irrel-
evant, as are any other contextual factors. Sexual content is presumed
unsafe until the viewer confirms they are comfortable.'*® Even more,
when companies anticipate that some will inevitably feel discomfort,
they ban the content outright. 4

Cyberflashing laws follow an analogous logic. Lawmakers effec-
tively ignore the possibility of split realities between the sender and
recipient of a nude image and grant legal force to the recipient’s per-
spective. As an initial move, cyberflashing statutes empower recipients
to set the boundaries of permissible exchanges by making it illegal to
send a nude image absent the recipient’s “request,”!** “express con-
sent,”'3! or “affirmative . . . authorization.”!>? Cyberflashing statutes
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then reinforce this deference to a recipient’s comfort with unsolicited
nudity by ignoring harm, assuming it, or leaving it unconstrained: The
sender’s intent or awareness that a nude image might cause the recipient
any harm is legally irrelevant, as is the type of harm it causes, and le-
gally cognizable harm is often presumed so long as the image is unso-
licited. '3 In effect, the recipient’s perception alone defines the
meaning of a nude image: if the image was unwanted, sending it was
wrongful — and illegal.

When regulators target sexuality, then, they commonly cite dis-
comfort as the harm from which people must be kept safe.!>* But dis-
comfort, like safety, is contingent and ambiguous. It can suggest a
severe sensitivity to sex, such as the trauma possibly felt by a victim of
sexual violence, but moralistic reactions like disgust or disdain seem to
justify many BTF safety interventions. !> Plenty of Fish discourages
“dirty” and “icky” sexual messaging as part of its quest to “clean up
online dating behavior,” while unfortunate recipients “deserve bet-
ter.”13¢ Its “Are You Sure?” Al feature detects “sext” messages before
they are sent, deterring users from sending “something your grand-
mother would gasp at.”'>” Apple warns developers that “if you’re look-
ing to shock and offend people, the App Store isn’t the right place for
your app,” including for “hookup” apps or “just plain creepy” con-
tent.'>® Adopting a similar tone, Bumble justifies restrictions on nude
images in private chats by imagining the recipient’s reaction as
“yikes!”13* And when Texas governor Greg Abbott signed his state’s
new criminal cyberflashing law, he praised the legislation because re-
ceiving unwanted sexual images is “disgusting.”'®® Yet in all these
cases, discomfort is invoked without any principled account of which
reactions merit censorship.

BTF’s treatment of sexual representations thus bears some resem-
blance to American constitutional law. As David Cole observes, while
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the U.S. Supreme Court generally rejects majoritarian preferences as a
basis for restricting speech, it has validated “community offense” as
grounds to restrain sexual expression.'®! In both contexts, speech is
suppressed to satisfy the taste of others.'®> But not all reactions deserve
deference. If a cohort of users is discomforted — or, perhaps more ac-
curately, repulsed — by the scent of sex, should feminists call for their
protection?

As Rubin points out, even sex-negative approaches sometimes
make room to redeem sexuality. !9 In the case of BTF, nudity may be
tolerated if stripped of any erotic meaning, such as in health-related
contexts, artistic expression, or breastfeeding images.!®* For example,
TikTok exempts “[r]eproductive health and sex education content”
from its ban on content featuring “sexual activity.”!%* It also prohibits
“nudity” but allows content showing “[c]ertain types of nudity and
body exposure that are part of cultural behaviors and settings, like
breastfeeding and traditional dress festivals.”!® Meta’s nudity policies
have also evolved over the years to include exceptions where nudity
clearly serves a non-sexual purpose. !¢’

Overall, companies and lawmakers talk a lot about keeping people
safe from sex harms. At times, their actions respond to serious dangers,
including the risk that platforms rife with sex harms will be ostracizing
spaces. In practice, however, many safety projects simply validate the
idea that those exposed to sex are so powerless, the harm so difficult to
undo, that those with regulatory power must prevent online sexuality
altogether.

B. Personal

BTF is personal because it conceptualizes sex harms as arising
from individual relationships between wrongdoers and victims without
accounting for the social conditions that produce harm. It adopts what
Rubin has called “sexual essentialism” — the idea that “sexuality has
no history and no significant social determinants.”!%® BTF imagines
sexual encounters as occurring between the rational individuals from
classic liberalism, whose wants have no origin other than their own free
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will.'® Based on this logic, corporate and legislative attempts to con-
front sex harms are grounded in classic liberal interests like consent and
privacy — both understood as protections of individuals’ free choices.
As aresult, while BTF sometimes adopts a dominance-feminist tone, it
often speaks the language of liberal feminism, too.

BTF’s personal model of sex injuries is over and underinclusive.
At times, BTF safety regulations sweep too broadly by conflating in-
stances of grave harm, minimal harm, and benign activity. At other
times, they miss harms by failing to account for important social deter-
minants of injury. In both circumstances, BTF interventions fall short
of promoting safer conditions for online sexuality and can even be
counterproductive.

Consider how consent has become key to many BTF projects to
regulate sexual communications. Lawmakers and companies increas-
ingly assert that people should not share sexual messages without the
receiver’s affirmative permission.!”® Accordingly, an agreement to re-
ceive a sexual message becomes the only relevant element to distin-
guish harmful from harmless experiences, turning a sender’s failure to
secure this kind of permission into a sex harm. Most cyberflashing laws
adopt this principle by assuming that any unsolicited nude image is
harmful to the receiver, with one California bill even proposing crimi-
nal liability if the sender failed to obtain the recipient’s prior “request
or consent . . . communicated in writing.”!”! Likewise, Bumble treats
the sending of nude images as sexual harassment whenever the recipi-
ent “doesn’t ask for them” first, even if both parties are eager to interact
sexually or the surrounding context reasonably gives that impres-
sion.!”? Indeed, the company applies this consent principle to all sexual
interactions, not just images, by demanding that users repeatedly seek
each other’s permission before making any sexual comments or ad-
vances.!”

Focusing solely on a recipient’s permission misconstrues harm and
thus misdiagnoses what safety requires. Bumble and state legislatures
are right that sending sexual messages without getting prior approval
can make some experiences harmful. But the idea of harm as stemming
necessarily and exclusively from the lack of such consent is incomplete
as a descriptive matter and troubling as a normative ground for

169. See Julie E. Cohen, What Privacy Is For, 126 HARV. L. REV. 1904, 1905 (2013) (de-
scribing the liberal self as “inherently possess[ing] the capacity for autonomous choice and
self-determination”).

170. See, e.g., Bumble-Backed Anti-Cyberflashing Bill Passes in California, BUMBLE,
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171. S.B. 1182, Reg. Sess. (Cal. 2020).
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regulatory interventions. Consent is a flawed proxy to identify benign
experiences, at least in this context.!7*

John might receive an image of his friend Alison’s naked breasts
without expecting it. He might feel highly aroused. Maybe the image
marks the beginning of a new phase in their friendship. John might later
open a dating app and be greeted by a photo of a stranger’s penis. He
might again feel aroused. Perhaps his arousal will come as a surprise to
him and open new sexual interests. Others might feel offended in the
same situation, but John is intrigued. Later that night, John’s spouse
might ask if he wants to see them naked during a video call. John is
exhausted and would rather go to sleep, but his lack of sexual interest
has been a difficult issue in their relationship lately. He does not want
to hurt their feelings and agrees with simulated excitement but experi-
ences the engagement as an unpleasant duty. Consent might still be the
least-bad rule to regulate (at least some) sexual behavior.!”> But just as
consent is neither necessary nor sufficient to make an exchange pleas-
urable, nonconsent is neither necessary nor sufficient to make an ex-
change harmful.

By fixating on consent in this context, BTF assumes that benign
interactions are sex harms while ignoring important features that can
make sexual communications harmful. Most saliently, BTF’s approach
fails to account for contextual factors that distinguish unsafe from safe
experiences, including the relationship between the receiver and
sender, their previous communications, and the norms of the platform
on which they are engaging. It also overlooks any broader social con-
text that explains why nudity — especially male genitalia — can sig-
nify a threat or otherwise make a person feel unsafe.

Indeed, not only does BTF’s approach fail to address the conditions
that make some interactions unsafe,!”® it risks making things worse.
While the regulations formally apply to male and female bodies, cyber-
flashing is usually framed as a problem of “dick pics.”!”” As a result,
BTF’s consent rules implicitly endorse the claim that representations of
male genitalia are dangerous or offensive. By reifying this contested
meaning, they disrupt communities or speakers with different norms
who propose that images of male genitalia can be arousing or inviting.
These norms, if successful, have the potential to make sexual
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interactions safer since they weaken the shared understanding of male
genitalia as a source of unsafety.

A second liberal interest at the heart of BTF is sexual privacy. Here,
too, regulators draw on liberal and prudish commitments, borrowing
the legitimacy of mainstream liberal discourse to advance sex-negative
projects. BTF’s purely personal conceptualization provides an incom-
plete picture of how invasions of sexual privacy cause harm and lead to
analogously counterproductive measures.!'’®

Consider how Meta bans sexual portrayals on Facebook and Insta-
gram. According to the company’s “Policy Rationale,” Meta’s plat-
forms “default to removing sexual imagery to prevent the sharing of
non-consensual . . . content.”!”® Meta’s Oversight Board has proposed
a pair of similar rules for Al-generated sexual imagery: first, Meta
should remove nonconsensual sexual deepfakes because merely label-
ing them as fake inadequately responds to their consent-based harm;
and second, platforms should treat signs of Al in sexual images as in-
herent evidence of nonconsent.'® In short, a// nudity — whether real
or deepfake — should be removed to prevent the privacy harm caused
by nonconsensual nudity. While these sweeping rules might recall
Catherine MacKinnon and Andrea Dworkin’s proposed anti-pornogra-
phy ordinances, '8! Meta and its Board frame these interventions as nec-
essary to protect people’s privacy. At least implicitly, this suggests that
the sole harm of NCII is the violation of an individual’s preference to
keep their nude image private. This liberal conceptualization, with its
eyes fixed on privacy and consent, renders coherent the safety interven-
tion of removing all nudity by default.

The problem is that this vision of harm fails to account for another
important source of harm in this context: the social meaning of sexual
images. Unwanted exposures can cause harm not only because they vi-
olate the individual’s preferences, but also because of how others might
interpret and react to a sexual image. For example, the disclosure might
harm the depicted person because it causes others to see them as a sex-
ual object.!8? Current and potential employers, colleagues, and friends
might change their view about the person, considering them unworthy

178. Dvoskin, supra note 15, at 70.

179. Meta Sexual Activity Policy, supra note 20; ¢f- Danielle Keats Citron, 4 New Compact
for Sexual Privacy, 62 WM. & MARY L. REV. 1763, 1822 (2021) (endorsing a policy that
would require companies to obtain the subject’s written consent before any nude photo could
be posted online).

180. Explicit AI Images of Female Public Figures, OVERSIGHT BD. (Jan. 27, 2025),
https://www.oversightboard.com/decision/bun-7e941oln  [https://perma.cc/R4HD-A44X];
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of respect or unfit for the workplace. Tellingly, Justice Lori Douglas
quit her position after her nude images were found online,'83 and her
colleagues and members of the legal profession considered them to be
incompatible with serving in the judiciary.'®* Victims might be disre-
spected in a society that devalues women when they appear more easily
accessible. '8

Once we recognize that social interpretations of nudity can be as
important as the individual’s choice in making sense of the resulting
harm, Meta’s approach to nonconsensual nudity appears counterpro-
ductive. Transforming the meaning of willing and unwilling public nu-
dity — something that can be done in part through online sexual
expression — can alleviate the harm of NCII. Indeed, sexual expression
can challenge social norms underlying various gendered harms. The
National Coalition Against Censorship and artist Micol Hebron have
organized campaigns protesting Meta’s prohibition on displaying fe-
male nipples, arguing that it stigmatizes people exploring gender and
identity. '8¢ Both campaigns featured “acceptable male nipples” cover-
ing “unacceptable female” ones,'¥” echoing topless protests historically
used by women to contest the meaning of female nudity.'®® Nudity at
pride parades also illustrates its role as a political tool to resignify sex-
ual practices and nudity itself.'®” Sexual expression is a powerful tool
for reducing the social sanctions suffered by those who lose some of
their sexual privacy, but BTF’s individualized framing of sexual pri-
vacy injuries obscures this potential. '

By accentuating consent and privacy, then, BTF’s regulatory inter-
ventions tend to frame the root of sex harms in personal terms: they
aspire to protect individuals without interrogating what causes harm,

183. Mary Anne Franks, “Revenge Porn” Reform: A View from the Front Lines, 69 FLA.
L.REV. 1251, 1265-66 (2017).

184. Nude Photos of Judge Contained in Complaint, CBC NEWS (Aug. 31, 2010, at 18:00
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let alone trying to undermine those causes.'”! The tech industry is ob-
sessed with developing better tools to find and remove nude images,
but it cares little about understanding or resisting why seeing or sharing
nudity can be scary for the viewer or stigmatizing for the depicted per-
son. Put differently, while an emancipatory project might ask how to
deactivate the conditions that make male nudity threatening and female
nudity humiliating, BTF merely offers consent and privacy as porous
shields against those meanings.

C. Punitive

BTF embraces a punitive form of feminism.!*> We use the term
“punitive” in its literal sense of imposing punishment, which may —
but need not — involve incarceration. Sometimes, BTF does engage in
carceral interventions.'”® Other times, regulations might have signifi-
cant punitive implications for people’s lives, as when tech companies
interfere with sex workers’ livelihoods by excluding them from plat-
forms that function as their workplace.'** Yet other times, people might
face less severe consequences like account restrictions, which would be
irresponsible to lump with prison but that follow analogous remedial
tenets. !> Overall, BTF prioritizes “carceral logics” that embrace indi-
vidual sanctions as a way to punish and deter wrongdoing.!%¢

When regulators engaged in BTF turn to law, the result often skews
carceral, with criminal statutes framed as vehicles for feminist goals. '’
In explaining the company’s decision to lobby for cyberflashing laws,
Bumble’s CEO lamented how the “digital world can be a very unsafe
place overrun with lewd, hateful and inappropriate behavior,” partly
because “[t]here’s limited accountability, making it difficult to deter

191. See Aziz Z. Huq, On the Genealogy of Intimate Digital Harm, 122 MICH. L. REV.
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people from engaging in poor behavior.”! For her, criminalization of
cyberflashing offers the solution, whether by punishing the people who
send nudes or by deterring the people who otherwise might. Lawmakers
have been receptive to this punitive impulse. Several jurisdictions cat-
egorize acts of cyberflashing as “[s]exual offenses” within their crimi-
nal codes. ! This treatment could have various implications, including
adding those convicted of cyberflashing to a sex offenders’ registry.?%
It can also strengthen calls for imprisonment. In the United Kingdom,
for example, the Deputy Prime Minister lauded the government’s ef-
forts to “keep[] sexual and violent offenders behind bars for longer,”
noting that “[m]aking cyberflashing a specific crime is the latest step —
sending a clear message to perpetrators that they will face jail time.”°!
Even when cyberflashing laws impose only civil liability, the remedies
can include severe sanctions: not only may defendants face unspecified
punitive damages, but plaintiffs may sometimes seek statutory dam-
ages — as with California’s eye-catching bounty of $30,000 for receiv-
ing a single nude image.?"?

Tech companies are also increasingly entangled with the criminal
legal system. As an example, Rosalie Gillett, Zahra Stardust, and Jean
Burgess refer to Tinder’s program offering users free background
checks on potential dates based on public records and reports of vio-
lence or abuse.?” Tinder also encourages users to file reports if they
discover other users with criminal records or a history of violence,?**
and the company has even enabled users to “log details about their dates
and alert law enforcement if they feel unsafe.”?*> Bumble encourages
users to contact police when they receive an unsolicited nude,?°® while
other companies pledge to involve law enforcement unilaterally, as
when Meta assures that its specialized sextortion teams will
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“investigate and remove these criminals and report them to authori-
ties.”?” Companies are even training and guiding police and prosecu-
tors to facilitate legal investigations and cases.??® Snapchat, for
example, calls law enforcement “crucial partners in [its] efforts to com-
bat illegal or harmful activity on [its] platform.”?% In order to build
professional connections and explain Snapchat’s services to law en-
forcement, the company hosts an annual Snap Law Enforcement Sum-
mit, with over 6,500 members of law enforcement registering for the
most recent gathering.?'® As Snapchat’s Head of Law Enforcement
Outreach has publicly declared: “We appreciate the challenges faced
by law enforcement in the digital age and strive to support their work
to protect our communities.”?!!

BTF’s punitive reflex finds support beyond legislative chambers
and corporate offices. Laws criminalizing the sharing of NCII present
a paradigmatic example of BTF’s carceral trend. The statutes draw on
proposals by leading scholars Danielle Citron and Mary Anne Franks,
who have written extensively about the value of criminal law in bring-
ing about social change and advocated for such measures through the
Cyber Civil Rights Initiative (“CCRI”).?!?> But as Robin West cau-
tioned in a largely favorable review of Citron’s first book on the topic:
“Any number of otherwise sympathetic readers will find troubling Cit-
ron’s reliance, and possible over-reliance, on criminal law as the hoped
for legal response to much of this behavior. We already over-incarcer-
ate our co-citizens.”?!3 Indeed, West warned that the book’s core pro-
posals would require “yet another expansion of the role the criminal
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justice [system occupies] in maintaining social order.”?'* The recent
spate of state laws criminalizing Al-generated NCII might prompt sim-
ilar concerns and critique.?"”

Citron and Franks have responded to this general criticism in vari-
ous works.?!® Franks, for example, endorses general concerns about
overcriminalization, mass incarceration, and bias, but she nonetheless
argues that none of them provide a “compelling reason” not to crimi-
nalize NCII and that “[o]ne can simultaneously support the criminali-
zation of serious harms while criticizing the flaws of our current
criminal justice system.”?!” She maintains, too, that American society
“tends to under-police harms disproportionately affecting women” and,
in particular, “undercriminalizes male violence against women.”?!8
This rebuttal of the carceral critique is then paired with an affirmative
argument for criminalizing NCII: “the immediate and often irreparable
nature of the harm . . . requires the maximum deterrence potential and
moral force of criminal law.”?!?

To be sure, critiques of criminalization should contend with the
justifications for using criminal law to address any given harm.??° Our
point here, however, is that BTF’s punitive measures (whether through
criminalization or otherwise) often rely on blunt individual sanctions to
address sex-related harms that are, at least partly, socially determined.
And while some scholars seek to justify this faith in punishment as a
tool for social change (as well as for social control), companies and
lawmakers often seem to assume uncritically that such interventions are
all that is required to address complex interpersonal and social experi-
ences.

Perhaps this is unsurprising, and it is hardly unique to BTF. Pun-
ishment exerts a surprising gravitational pull on the imagination of oth-
erwise progressive and liberal scholars and activists.??! As Ben Levin
and Kate Levine identify, although skepticism toward criminal law is
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broad in the left and among progressives, academics and activists re-
main supportive in specific areas, especially where their sympathies to-
ward victims might be higher.??> Consider how Professor Hany Farid,
a prominent deepfakes scholar and CCRI board member, answered a
question about how to reduce the harms of sexual deepfakes and the
“societal harms” of digital abuse more broadly: “I think the internet
would be better if you could get punched in the face through your
screen . . . The reality is there are awful people out in the physical world
who do awful things, but there’s a lot more of them online because
there’s no consequences.”??* Farid’s flippant reply was made partly in
jest, but his next suggestion was delivered more seriously: “We need to
put people like Andrew Tate in jail for the rest of their miserable
lives”??* — a reference to the misogynist influencer who has been
banned from YouTube, Facebook, Instagram, and TikTok.??’

The continued enthusiasm for punitive responses and carceral
logics may stem from many factors. At least in this area, we speculate
that a key motive is BTF’s tendency to conceptualize sex harms as vi-
olations of individual rights rather than as symptoms of unequally dis-
tributed power to shape sexual meaning and experiences.??® If sending
a nude image causes harm because the image means violence, threat,
and danger, there might be interventions that can deactivate that mean-
ing. Likewise, if having your sexual image shared without your consent
implies unprofessionalism and humiliation, there are counternarratives
that could disrupt those connotations. But if these meanings are fixed
and the harms inevitable — as BTF suggests they are — then only the
sender’s or sharer’s behavior seem like sensible objects of regula-
tion.??” Like other criminal laws that situate social problems at the in-
terpersonal level, BTF’s emphasis on wrongdoers reflects an
understanding of sex harms as the product of individual action alone.??®

BTF’s punitive disposition fits more generally with the feminisms
that have had uptake in governance institutions. Janet Halley and her
co-authors observe that dominance and liberal feminisms have found
successful ways of working together in the governance of sexuality,
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often turning to criminal responses.?*® To Halley, these feminist initia-
tives exhibit

a commitment to social order and social control as the
preeminent goals, an understanding of human sexual-
ity as a profound challenge to social order requiring
repression and delegitimation, a classification of the
state as a protector and of women as a pervasively vul-
nerable social group in need of its protection (more
like children than like men), [and] a belief in the logic
of repressive criminalization as the primary legal tool
for dealing with social problems.?3

With BTF, too, women’s safety supposedly requires that the state
and corporations exert extensive control over sexual communications
to prevent and punish wrongful behavior. Closely evoking the reason-
ing of dominance feminism, BTF talks about sex as dangerous for
women as a class.?3! But BTF also translates this structural vision of
sex harms into the liberal legal paradigm by reworking sexual harms as
violations of individual interests like consent and privacy. The struc-
tural vision that comes from dominance feminism also helps explain
the exceptionally great harm allegedly caused by behaviors that could
otherwise be perceived as harmless, such as the receipt of an unsolicited
nude image. Indeed, BTF often collapses a continuum of harm into its
most harmful expression: cyberflashing is just like in-person flashing,
producing disgust is just like making someone unsafe, isolated in-
stances of unsolicited sexual messages are just like sexual harass-
ment.?3? As in other contexts, expanding the concept of harm leads to
the control of behavior that has no actual victims.?33 In addition, con-
ceptualizing harms as great enables the reliance on criminal punishment
as a proportional measure.?** The outcome is a potent vision of online
sexuality as a space permeated by the grave infringement of women’s
individual rights, thereby justifying BTF’s punitive initiatives for social
control.
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232. See Sharon Marcus, Fighting Bodies, Fighting Words: A Theory and Politics of Rape
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D. Profitable

Unsurprisingly, BTF often makes sense from a business perspec-
tive. By this, we do not mean that BTF projects are always lucrative.
Although some users’ preferences might combine with economic and
legal incentives to push companies to sanitize online spaces,? there is
a surplus of aversion toward sexuality that these incentives cannot ex-
plain. Our theory is that some prudish and punitive approaches respond
to the emergence of a new common sense that legitimizes and expects
extensive regulation of online sexuality. This new common sense is
driven by converging interests between Big Tech executives and con-
servative and progressive voices from outside the companies. Increas-
ingly, conservatives favor broad sexuality regulation on moral or
cultural grounds; progressives support it to foster inclusive online en-
vironments; and company leaders acquiesce to avoid reputational blow-
back and regulation that could undermine their businesses.
Accordingly, even if any singular BTF project is not directly profitable,
company executives support sexuality regulation that is perceived to be
in their corporate interests, whether economically, legally, reputation-
ally, or otherwise. This is a story, then, of how feminist ideas that con-
ceptualize safety in terms of social order have found their way into the
Big Tech C-suite and legislative offices.

In terms of companies’ direct incentives in this realm, advertisers
often prefer their brands not to appear next to sexual images, and some
tech companies openly acknowledge that they restrict sexualized con-
tent to suit advertisers’ desires.?3¢ Banning nudity supposedly meets the
preferences of consumers, t00.%37 Legal risks can also make companies
sensitive to hosting sexual expression, as we saw in the wake of
FOSTA’s passage with corporate aversion toward sexual expression
and sex work.?*® And tech companies also respond to economic

235. See Niva Elkin-Koren, Giovanni De Gregorio & Maayan Perel, Social Media as Con-
tractual Networks: A Bottom Up Check on Content Moderation, 107 IoWA L. REV. 987, 990,
1000-03 (2022) (discussing how market pressures, especially from advertisers, influence con-
tent moderation); Waldman, supra note 27, at 928-29 (exploring how online platforms adopt
economic rationales to justify moderation of sexual content).
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pressure from other actors in the ecosystem: Tumblr banned nudity fol-
lowing pressure from Apple; OnlyFans’s commission structure pre-
vents it from functioning as an app; and PornHub sanitized its platform
following the threats of payment processors Visa and Mastercard.?*°

Indeed, even when a rogue tech company tries to resist BTF, some
actors in the internet infrastructure can enforce their policies across the
stack. Feeld, a dating app marketed for the curious and open-minded,
has restrictions similar to Bumble’s, such as rules prohibiting images
showing “nudity, lingerie, briefs or jocks, close-ups of bulges, breasts,
butts, or other sexualised body parts, even if they’re covered.”?*” But
in Feeld’s case, the prudishness comes from Apple and Google, whose
app stores bar “images that objectify a part of the human body.”?*!
Faced with these prudish mandates, Feeld relents, although not without
protest: “While we never want to restrict your expression, we need to
abide by their rules if we want to continue offering our app to the com-
munity.”?*? In order to run a financially viable dating app, Feeld has no
choice but to cave.

These economic and legal incentives are powerful, but they cannot
fully account for the sweeping policing and sanitization of online sex-
uality across online platforms. For example, dating apps might be pres-
sured by Apple to restrict nudity, but it is unclear why Apple is so
invested in this policy. Similarly, lawmakers are not translating Bum-
ble’s sexual-exposure policies into law solely due to advertisers’ pref-
erences or corporate financial interests. So, what accounts for the
surplus of BTF interventions?

Ideological and cultural drivers might be doing some work. BTF is
immersed in a broader common sense that suspects sexuality as a
source of immediate danger that threatens people’s participation in pub-
lic discourse.’® As a result, restrictions on online sexuality are readily
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deemed permissible as long as they do not excessively censor non-sex-
ual content of allegedly higher value.?** While it is impossible to pin-
point precisely how this common sense has taken hold, our sense is that
this is partly a story of interest convergence between tech companies
and conservative and progressive lawmakers and activists.

New technologies have historically generated moral panics and
scrutiny, especially from voices on the right concerned with how
emerging media can promote sexuality. At the beginning of the twenti-
eth century, the rise of film production and popularization of radio pro-
voked conservative pressure to limit sexual content.>*> The blooming
pornography industry reignited these efforts in the earlier internet era.
Famously, a primary driver behind enacting the Communications De-
cency Actin 1996 was to encourage website operators to remove sexual
materials.?*® Nearly three decades later, conservatives maintain their
support for regulating online sexuality. The Heritage Foundation’s Pro-
ject 2025, for example, begins with a set of demands for President
Trump’s administration: “Pornography should be outlawed. The people
who produce and distribute it should be imprisoned . . . And telecom-
munications and technology firms that facilitate its spread should be
shuttered.”*’

On the more progressive end of the political spectrum, the shift of
regulatory power to technology companies created space for changing
expectations surrounding platform regulation. For a while it seemed
like every major political event provoked calls for companies to restrict
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online activity more aggressively.?*® Many of the concerns swirling
around Big Tech were valid. The widespread online harassment of fe-
male journalists inhibited their participation on social media.?* New
forms of sexual abuse emerged and were ignored by the tech indus-
try.?>% And platforms’ optimization for engagement and virality often
prioritized content that undermined public health, electoral integrity,
and human rights.?>! Faced with increasing outcry about the varied
harms caused and enabled by Big Tech, progressive proposals tended
to center narrowly on restricting online speech.?>? These efforts ini-
tially focused on corporate responses, but legislators on the left have
increasingly reached for law as well.?%3

These pressures from the right and left cultivated a cultural shift
from libertarian tenets about internet governance to a new common
sense that assumes some forms of online activity should be heavily re-
stricted to keep the public sphere safe.?** Evelyn Douek refers to this
shift as a “cultural reevaluation” of what good platform governance
looks like.?* Consider, for example, the opening line of a 2019 New
York Times op-ed: “The idea that platforms like Twitter, Facebook, and
Instagram should remove hate speech is relatively uncontroversial.”2%
Likewise, bipartisan proposals to regulate online harms have frequently
been introduced in the U.S. Congress in recent years.?” One might
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have imagined otherwise in a country with notoriously strong reverence
for free speech and free markets, but this new common sense ushered
in significant changes at major tech companies like Meta and even
Twitter.25

Even in recent times, as conservative anxieties about the alleged
silencing of their voices have fueled calls for fewer restrictions on
online speech, the trend of regulating online sexuality has persisted.?>°
When Elon Musk rebranded Twitter as X, he pledged to be more per-
missive about what people could post on his platform.?° The backlash
to his agenda from diverse constituencies suggests how deeply en-
trenched certain regulatory expectations have become.?! But even if
some share Musk’s views, X has not changed its restrictions on sexual
expression and activity under its safety framework. 26> Likewise,
Meta’s January 2025 announcements promising fewer bans on online
content left intact its restrictions on nudity and sexual expression.?6?

As a result, companies have lumped sexuality regulation into the
slate of industry best practices that help them appear as responsible ac-
tors before activists, the government, and the public, while lawmakers
from across the political spectrum have cajoled and even compelled
corporate leaders in this direction. This is not to say that companies,
politicians, and activists are always singing from the same hymn sheet.
Indeed, progressives and conservatives have often disagreed about
how — and especially why — to regulate online sexuality. Yet they
have overlapped in their agreement that sexuality poses serious risks
that require legal and corporate restrictions. The main dissent has come
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from sex workers and their allies.?** Their activism has provided per-
suasive accounts of how anti-sex policies discriminate against queer
and commercial sex, hurt sex workers financially, and make sex work
more dangerous.?® Yet, possibly due to the stigmatization of sex work
more broadly, their voices have been sidelined.?¢

One could assume that companies just do whatever is good for
business or a majority of users “prefer.” Surfacing the ideological driv-
ers of corporate behavior shows that these “preferences” do not exist in
the ether. They are constituted by actors engaged in BTF, including
feminist advocates.?” BTF gives cover to company actions aimed at
appeasing advertisers, lawmakers, and civil society, while also shaping
those preferences into the common sense of the era. Accordingly, the
important takeaway is that business interests are not fixed. Rather,
scholars and activists that help shape what feminism demands have an
opportunity to influence what ultimately *“‘make[s] sense’ to power.” 268

IV. REIMAGINING SAFETY: A COMPETING FEMINIST AGENDA
FOR ONLINE SEXUALITY

Even if safety ought to be a key goal of sexuality regulation, the
current BTF framework is troubling. Much like how teaching sexual
abstinence is a failed safety intervention,?® BTF’s prudish and punitive
approaches often fail to help people navigate online sexuality safely.
Inspired by queer and critical feminist theory, this Part offers concep-
tual and practical guidance to salvage safety in the age of Big Tech.

The first section introduces an alternative understanding of the re-
lationship between safety and sexuality. It supplements BTF’s under-
standing of sex harms as purely the result of wrongdoer-victim
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interactions by highlighting the social determinants of sexual safety.
With these social determinants brought to the fore, it becomes apparent
that safety is often best served by empowering people to shape the
norms and terms of online sexuality. The second section then illustrates
how to implement this vision across four different axes: designing tools
to manage sexual risks, encouraging alternative social configurations
of gender and sexual relations, preserving space for the emergence of
sexual counternarratives, and avoiding legal rules that make sexuality
unnecessarily risky.

A. The Social Determinants of Sexual Safety

Encounters with sexuality are safer for people who have greater
autonomy. Autonomy means power to enter and exit a sexual encounter
and to set the terms of such experiences.?”° It also requires power to co-
produce with fellow members of society the formal laws and informal
conventions that regulate sexual meaning and experiences. Conversely,
in the paradigmatic scenarios of unsafe sexual experiences, two deficits
undermine people’s autonomy. First, a person might lack power to de-
cide the terms of particular activities, as when they receive an unwanted
sexual message or their nude image is shared without permission. Sec-
ond, they might have less power to participate in the social production
of norms that structure experiences, both individually and as members
of'a social group. For instance, if someone’s nude image is made public,
they might be subject to reputational harm, even if they disagree with
such conventional meaning. These two sources of unsafety are inter-
twined but worth separating for analytical and regulatory purposes.

Conventional narratives or scripts can undermine or enhance au-
tonomy.?’! They set expectations and assign meaning to people’s be-
havior, operating as the background against which people make
decisions. To illustrate how this can occur with online sexuality, let us
look at three paradigmatic cases of potentially harmful sexual acts:
sending unwanted sexual communications, distributing NCII, and pro-
ducing sexual deepfakes. In each scenario, conventional narratives
limit people’s autonomy and put them in danger. The dominant narra-
tive sustaining BTF is an essentialist heterosexual view of sexuality that
imagines men as naturally more dangerous than women, who are nec-
essarily disempowered. We surface how these narratives affect peo-
ple’s safety not only to understand the roots of unsafe sexuality, but
also to explore how different conventions could enhance safety.

Let us first take the case of unwanted communications. Imagine a
woman receives the image of a penis as a first message in a chat on a

270. See FISCHEL, supra note 174, at 181.
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dating app. Cyberflashing laws and many dating apps’ policies make a
set of assumptions, including that the receiver will feel violated.?”?
These assumptions are worth interrogating. When a man starts a con-
versation on a dating app with a picture of a penis, why does it cause
offense or alarm? Why is the interaction shameful for the receiver in-
stead of the sender? Why are representations of male genitalia threat-
ening? If they are threatening, why do men send them? Why are images
of female genitalia inviting instead? Similarly, why or when is sexting
offensive? Why does it favor women — why is it feminist — to restrict
unsolicited sexual messages?

The receiver’s reaction is actually hard to predict. She might find
it arousing, hilarious, scary, disgusting, disrespectful, or disappoint-
ing.?”3 Cyberflashing laws and corporate policies banning unsolicited
nudity assume that she will often find it violative of her autonomy —
close to harassment, threats, or sexual abuse.?’* The assumption might
make sense given what we know about existing social conventions. The
nude image might convey that the man has decided that the engagement
will have the main — even sole — purpose of leading to a sexual ex-
perience. The woman might expect the man to know that, at least in
their social context, a man wanting only sex is read as disrespectful
because respect requires a romantic, long-term, not-just-sexual interest.
Convention dictates that she is supposed to be interested in romance.
Accordingly, she might expect him to know that his decision to take
this option off the table is disregarding her presumptive will. The pre-
vailing consent framework for cyberflashing regulation gives her the
option to accept or reject the offer of a sexual experience, but not to
shape its terms. Thus, the nude image creates harm through an intricate
web of social conventions that are (expected to be) known and that hin-
der the receiver’s autonomy to participate in the design of the engage-
ment. These conventions have costs for men, too. Some men might
prefer their nude pictures to be read as invitations to play and not a sign
of disrespect. Such a meaning would give men more freedom to engage
in play without having to avoid coming across as disrespectful — a
freedom that women generally enjoy more than men.

Now consider a second scenario in which a person shares someone
else’s nude images without permission. One could ask analogous ques-
tions as in the first scenario. Why are nude bodies a source of humilia-
tion? Why are women often perceived as less valuable after being seen
naked? Why would the images harm someone’s reputation? Here, sim-
ilar mechanisms make the nude image a source of danger. Most
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obviously, the depicted person does not participate in deciding how to
relate to others, but it is not only the lack of participation in that specific
instance that causes harm. A preexisting set of norms gives meaning to
the experience. A school teacher resigns after the school finds out that
she has been running an Only Fans account.?”> A judge quits the bench
after her nude images are found online because public nudity is incom-
patible with the honor needed to serve in the judiciary.?’® A girl’s class-
mates bully her after her nude selfie circulates online because they have
learned that being seen naked renders a girl worthless.?”” The victims
surely did not agree to the sharing of their images. But they might also
disagree with the meaning assigned to these images as damaging their
reputation, morality, or capacity to work.

A third typical instance of unsafety involves the production of sex-
ual deepfakes. These are commonly videos that juxtapose a person’s
face with a porn actress’s nude body to create the illusion that the per-
son is performing a sex act.?’® As Danielle Citron documents, the pro-
ducers, viewers, and subjects of sexual deepfakes often interpret them
as humiliating, reducing the individuals to sexual objects and breathing
life into the threat of sexual violence that looms over women’s lives.?”’
Sexual deepfakes work as a source of humiliation not only — not even
primarily — because they are produced without the subject’s consent,
but because they validate preexisting narratives that inscribe shame on
certain sexual acts and participating in porn. It is hard to imagine that a
deepfake of someone winning a marathon would be harmful in any
meaningful sense. Similarly, deepfakes depicting sexual acts associated
with female domination might humiliate women less than those show-
ing them performing acts of submission. If the subject does not endorse
this reading of the material, she will still be sanctioned by those viewers
who do. For the porn actress, the non-economic harm comes from the
change in the meaning of the performance or the collapse of its multiple
meanings into its most harmful one. Even if the original performance
was a celebration of sexual submission, the deepfake excludes that
meaning and instead prioritizes a harmful interpretation.

Autonomy is undermined in two ways in these scenarios. Most im-
mediately, one participant decides the terms of a sexual experience on
behalf of the other. BTF narrowly focuses on this source of unsafety.?%°

275. Sean Keane, Teachers’ OnlyFans Side Hustles Lead to Resignation, Public Battle,
ABC NEWS (Aug. 14, 2024, at 11:22 ET) https://abcnews.com/US/teachers-onlyfans-side-
hustles-lead-resignation-public-battle/story?id=112799593 [https://perma.cc/47RD-KRW4].

276. Franks, supra note 183, at 1265-66.

277. Michelle Dean, The Story of Amanda Todd, NEW YORKER (Oct. 18, 2012),
https://www.newyorker.com/culture/culture-desk/the-story-of-amanda-todd
[https://perma.cc/VCM4-SXG2].

278. Citron, supra note 182, at 1921.
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280. See supra Section I1L.B.
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More profoundly, conventional narratives constrain people’s options
by distributing power among the participants, prescribing their behav-
ior, and determining social sanctions for diverging from the set expec-
tations.

The works of Sharon Marcus and Christine Helliwell illustrate how
conventional narratives can restrict autonomy and diminish safety in
the context of sexual violence. Marcus argues that rape is “enabled by
narratives.” 28! Conventional ideology imagines rape as inevitable:
women are weak and cannot defend themselves or fight back against
rapists; if they fight, rapists will become more violent and the rape more
painful; accordingly, only post-rape interventions like punishment
make sense.?®? This rape script teaches women to feel fear and disem-
powers them to combat rape even though empirical data suggests
fighting back can be effective.?®3 Marcus finds that this conventional
script imagines penises to possess “the objective capacity to be weap-
ons, tools, and instruments of torture.”?%* With the purpose of increas-
ing women’s safety, Marcus calls not for stricter post-rape intervention,
but for changing the rape narrative to deactivate rapists’ power to harm
in the first place.?®

Helliwell’s ethnographic work in the Dayak community of Gerai
in Indonesian Borneo provides an example of another possible rape nar-
rative — one that might enhance safety.?%® She tells the story of a man
who entered a woman’s house, got inside her mosquito net, and climbed
under her blanket while ordering her to stay quiet.?¥” The woman
pushed him off, and her neighbors saw the man run away. Helliwell
heard the story the next morning from the neighbors, who were laugh-
ing at the thought of the half-naked man running down the street.?8?
She could not understand why they were laughing about an attempted
rape.”® Finally, the woman herself joined the conversation, and Hel-
liwell was relieved to learn that she was indeed angry:

Her anger was palpable . . . Had she been frightened?
I asked. Of course she had — Wouldn’t I feel fright-
ened if I awoke in the dark to find an unknown person
inside my mosquito net? Wouldn’t [ be angry? Why
then, I asked, hadn’t she taken the opportunity, while

281. Marcus, supra note 232, at 389.

282.1d. at 388.

283. 1d. at 389.

284. Id. at 395.

285.1d.

286. Christine Helliwell, “It’s Only a Penis”: Rape, Feminism, and Difference, 25 SIGNS:
J. WOMEN CULTURE & SOC’Y 789, 789 (2000).
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289. Id. at 789-90.
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he was entangled in her mosquito net, to kick him hard
or to hit him with one of the many wooden imple-
ments near at hand? She looked shocked. Why would
she do that? she asked — after all, he hadn’t hurt her.
No, but he had wanted to, I replied. She looked at me
with puzzlement. Not able to find a local word for
rape in my vocabulary, I scrabbled to explain myself:
“He was trying to have sex with you,” I said “although
you didn’t want to. He was trying to hurt you.” She
looked at me, more with pity than with puzzlement
now, although both were mixed in her expression.
“Tin [Christine], it’s only a penis,” she said. “How can
a penis hurt anyone?”?%

Helliwell’s story shows how the social conceptualization of the pe-
nis as a weapon might reinforce power differentials between those who
have a penis and those who might be attacked by it. The passage reveals
the surprise that many, us included, might feel at the idea that a penis
might not be perceived as dangerous. More generally, it might be sur-
prising that the meaning — and power — of the penis might be under-
determined.

Recognizing how conventional narratives create sexual danger en-
ables possibilities that BTF overlooks. Instead of merely preventing
risky encounters or punishing wrongdoers, safety interventions can cul-
tivate new conventions. If it is not the sexual image — whether unso-
licited, shared without consent, or artificially produced — that causes
harm, but what the image is expected to mean in a society, then chang-
ing that expectation can deactivate its power to harm. Similarly to Hel-
liwell’s example, some online communities find dick pics less
offensive than others and, accordingly, the senders in those places have
less potential to inflict injury.?!

Indeed, looking at the discursive status of sexual experiences im-
plies a theory of social change.?®> The discourses that assign meaning
to human behavior are fragmented, imperfectly reproduced, and in con-
stant struggle. Within these interstices, hope for other narratives lies. In
this spirit, the next section proposes safety interventions aimed at in-
creasing people’s autonomy to set the terms of sexual experiences as
well as people’s power to shape social norms that operate in the back-
ground of sexual life.

290. Id. at 790.
291. See Marcotte et al., supra note 273, at 516.
292. Dvoskin, supra note 15, at 106.
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B. Productive Interventions

Importantly, not all current forms of BTF should be avoided. Sex-
uality is risky, and some BTF interventions have usefully addressed
these risks — StopNCII’s technology mitigates invasions of sexual pri-
vacy caused by NCII, and Google’s tools help shield female journalists
from gendered harassment, to cite a pair of promising examples.?3 But
for those who share our concern that current calls for safety inappropri-
ately expand control over sexual activities and sanitize public and pri-
vate spaces, we offer a set of alternative proposals.

The first intervention we propose is to offer technical tools that in-
crease people’s control over sexual experiences. Our three other inter-
ventions more directly aim to pierce conventional narratives that limit
people’s choices and unfairly sanction their sexuality. In outlining these
interventions, this section imagines how the three scenarios discussed
above would become safer if our proposals were adopted.

Before proceeding, we should again recognize the limits of these
interventions. The project of making sexuality completely safe is either
unattainable or too detrimental for erotic life. Sexual abstinence might
be the safest path, but it does not work because either people seek out
risk or the cost for eroticism is too high. It is not merely an issue of
tolerating an unavoidable minimum level of risk. At least for some,
pleasure and danger are deeply intertwined.?** Eroticism stems from
transgression of limits, and risky behavior might produce desire.?*> Ac-
cordingly, safer conditions might only encourage riskier behavior.>¢
Similarly, safety measures might be a turn-oft and go unused. For ex-
ample, obtaining written consent from the other party could be safer but
not conducive to the activity.>”’ As in any other realm of regulation,
people will disagree about the optimal level of risk. The goal of our
proposed approach is not to eliminate risk, but to help people navigate
those risks with more autonomy and thus more safety.

1. Designing Technology to Increase Control
Designing safe online platforms requires balancing multiple goals.

On the one hand, safety features should take seriously the harms that
can stem from online sexuality and generally help users navigate

293. See supra note 105; Nico Grant, Google and Twitter Try to Help Women Who Face
Online Attacks, BLOOMBERG (Mar. 8, 2022), https:/www.bloomberg.com/news/arti
cles/2022-03-08/google-twitter-try-to-clamp-down-on-online-harassment-of-women
[https://perma.cc/7RUD-87LT].

294. See generally Vance, supra note 35 (collecting the essays producing the framework
of pleasure and danger to think through sex regulation).

295. Kennedy, supra note 23, at 1361.

296. See Cole, supra note 161, at 166.

297. FISCHEL, supra note 174.
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sexuality at their preferred level of risk. On the other hand, safety pre-
cautions should avoid fixating narratives that can partly constitute sex
harms. With that dual purpose in mind, one should ask three questions
to assess the merits of safety features: Who is this feature trying to keep
safe from what? How does this feature affect possibilities for pleasure
and emancipation? And which conventions does this feature validate or
challenge? Let us briefly unpack each question.

First, because this is a balancing exercise, it is crucial to identify
precisely the harm a safety feature is targeting. As we have seen,
measures taken in the name of sexual safety often clump together seri-
ous abuse with reactions of disgust or mere preferences.?’® Calls for
safety that collapse everything from sextortion to sexting make a nu-
anced assessment impossible. The next step is to evaluate how a safety
feature affects opportunities for pleasure and emancipation. To us, it is
important to defend pleasure for its own sake, beyond the possibilities
that pleasure brings for political transformation.?*” BTF often assumes
that a value other than pleasure is necessary to justify the protection of
sexuality, as when platforms permit nudity only if it serves non-sexual
purposes like healthcare.3? But a key question ought to be: Does this
safety feature needlessly curtail opportunities for play that can be heal-
ing, liberating, or simply pleasurable? The final step interrogates which
conventions the safety feature endorses or challenges. As the next sub-
sections explore in more detail, challenging harmful sexual scripts and
preserving space for counterhegemonic narratives can enhance safety.
Both the design and styling of safety features can be important sites of
discursive struggle.

A few examples illustrate how to evaluate safety features under
these principles. In general, safety measures that treat sex as inevitably
unsafe should trigger suspicion. For instance, several platforms now
rely on Al to detect draft sexual messages and discourage users from
sending them, as with Plenty of Fish’s Are You Sure? tool.?! Other
platforms — including Reddit, Tumblr, and X — eschew the broad sex-
uality bans favored by other platforms, but they still force users to label
certain types of sexual content before posting it.>*? Labeling is gener-
ally preferable to censoring and, at least on some platforms, lets people

298. See supra Section 1ILA.

299. See Margo Kaplan, Sex-Positive Law, 87 N.Y.U. L. REV. 89, 96-98 (2014); see gen-
erally Nadine Strossen, 4 Feminist Critique of ‘the’ Feminist Critique of Pornography, 79
VA. L. REV. 1099, 1140-71 (1993) (detailing ten ways that censoring pornography might
undermine the interests of women and feminists).

300. See supra notes 163—67 and accompanying text.

301. See Johannson, supra note 157 and accompanying text.

302. Reddit Content Policy, REDDIT, https://www.redditinc.com/policies/content-policy
[https://perma.cc/JZT7-N8DX]; Tumblr User Guidelines, supra note 58; Adult Content, X
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toggle their settings depending on when they wish to engage with sex-
ual content.’*” Nonetheless, labeling requirements that apply only to
sexual content can stigmatize sexuality, especially when companies
justify them in sex-negative terms. Notice, for instance, that referring
to sexual content as “not safe for work™ validates the idea that sex and
work do not belong together, reinforcing the stigmatization of jobs in
the sex industry.3%

Even optional features can be sex-negative interventions. Take, for
example, Plenty of Fish’s “No Dick Pics” Badge, which is problematic
even though it is optional.3? It attributes the meaning of the dick pic
not to the context of the conversation, but as a dividing line between
people who play nice and people who do not. In that sense, it reinforces
the idea that respectful users will not share nudes. Or consider how da-
ting app Hily promotes its tool that blurs sexual images in chats.** Hily
lets users decide whether to turn on this feature, while also making it
quite easy to unblur sexual images with a simple tap.3°’ Better still, Hily
lets users disable the feature entirely or merely for specific chats.>*® But
Hily’s messaging deflates the benefits of these control-enhancing af-
fordances. Anyone who sends a nude image (whether solicited or not)
will see their Hily “risk score” go up.3? Once a user’s score hits a cer-
tain level, the company pledges to limit their activity on the app “so
that they reconsider their communication style.”3!® As Hily’s CEO con-
cludes: “We want our app not to just be a safer space, but also to help
people be better.”3!!

Safety features need not fall into these traps. Technology should
help users engage in sexuality with less risk and without moralizing
their behavior. For example, platforms should protect people’s sexual
privacy by blocking screenshots of private messages and images.

303 . Compare Pinterest Community Guidelines, PINTEREST, https://policy.pinter-
est.com/en/community-guidelines [https:/perma.cc/9C8B-RBQY] (providing that Pinterest
may hide nudity or erotica from users unilaterally), with Mature / NSFW Content, TUMBLR,
https://help.tumblr.com/mature-nsfw-content [https://perma.cc/Z9FG-YNG6] (explaining
how Tumblr users can rely on labeling to “adjust their feeds to their own comfort levels” with
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to see it”).
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eds., 2018).
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Similarly promising tools include preventing image downloads, limit-
ing image views by time or frequency, restricting message forwarding,
and enabling disappearing chats and message unsending. These fea-
tures are not infallible and might make reporting abuse more difficult,
but they add productive layers of friction and signal that some sexual
conversations are private — not disgusting.

Other affordances can make it safer to both share and conceal sex-
ual images. Platforms that allow users to send photos should offer easy
in-app editing to facilitate removal of identifying features and metadata
from images, lessening the risks of negative consequences if sexual im-
ages are later disseminated online.3!? Platforms should also enable us-
ers to store images in hidden and encrypted folders that are more secure
if someone accesses their device without permission. Likewise, plat-
forms should give users the option of establishing password protection
for particular images or conversations. And safety features should seek
to mitigate sex harms once they have occurred. For example,
StopNCII’s hashing program — which prevents repeated uploads of
pictures that have been reported as nonconsensual — offers a tailored
tool that lessens the harmful consequences of NCII without inhibiting
sexual freedom.?'3 A productive extension might apply the same tech-
nology to sexual deepfakes. Finally, people should be supplied with
tools to block users who engage in sex harms and to document their
experiences.3!4

Some Big Tech companies already offer features like these. Insta-
gram has piloted sophisticated blocking tools that allow people to not
only block other users but also preemptively bar any new accounts
those users might create.*'> The company has also launched a separate
feature letting people “restrict” other users, limiting exposure to their
content without tipping them off that their account has been blocked
entirely.3!® These innovations are commendable in an industry that of-
ten relies on blunt blocking tools that can pose inadvertent risks to
abuse victims, such as by allowing users to discover when they have

312. See Staying Safe Online: How to Minimize Your Risk of Image-Based Sexual Abuse,
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been blocked.3!” And yet these piecemeal tools are offered too incon-
sistently. Risks emerge from the cracks in protection between different
platforms.3!®

While many of these safety features would need to stem from com-
panies, law can also encourage the adoption of productive tools. Given
recent technological advances in removing NCII, lawmakers could
mandate that platforms establish processes to empower users to make
such requests. Indeed, this idea has already entered the regulatory im-
agination, at least in part. The TAKE IT DOWN Act requires covered
platforms to create reasonable procedures to remove real and deepfake
NCII pursuant to a valid request, as soon as possible and at least within
forty-eight hours.*!” The law’s mandates are enforced by the Federal
Trade Commission, which can hold companies accountable for failing
to comply with these obligations.*?° Similarly, California recently
passed S.B. 981, requiring platforms to have mechanisms for users to
report sexual deepfakes of themselves.??! Once reported, the content
must be blocked temporarily while the company investigates and per-
manently removed if confirmed to be NCII.3?? These laws show some
promise, particularly in detailing precisely the processes platforms
must establish to allow people to flag NCII and request its removal.3??
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Yet they also risk leaving too much discretion for companies to claim
compliance through the kinds of prudish and counterproductive
measures that BTF has largely favored to date. Worse still, they might
create further legal incentives for companies to remove and punish law-
ful online sexuality.

The TAKE IT DOWN Act, for example, immunizes companies
from any claim based on their “good faith” removal of material claimed
to be NCII but ultimately deemed lawful.3?* The Act also threatens
companies with high fines if they fail to “reasonably comply” with the
statute’s takedown obligation within forty-eight hours.3?® The law fea-
tures no requirement for people reporting NCII to certify the truth of
their claims, no provision to deter frivolous or bad-faith takedown re-
quests, no notification requirement to alert people when companies re-
move their content, no right to challenge a company’s decision to take
down content, and no immunity to insulate a company’s good-faith at-
tempts to investigate the illegality of alleged NCIL.32° The Act also
obliges platforms to remove identical copies of any material they take
down.??’

These features combine to create precarious conditions for online
sexuality. 3?® By shielding “good faith” removals of lawful sexual
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content and threatening penalties for takedown delays and omissions,
companies can avoid liability without implementing expensive new
procedures by purging sexuality proactively.3?* Even if companies un-
dertake to review complaints, the Act provides a strong incentive to
remove all flagged sexual content.*? Companies will surely struggle to
conduct a thorough investigation into whether any given image or video
was illegally shared in merely two days, so both prudence and effi-
ciency seem to favor removal over rigor. 3!

To make matters worse, the lack of consequence for reporting law-
ful sexual content — or, indeed, any content — could empower censor-
ship of disfavored material and groups.**? As James Grimmelmann
warns in reviewing the Act’s provisions, “Censorious prudes might
falsely claim to represent victims of NCII to take down fully consensual
posts by sex workers, sexual and medical educators, and others.”33* In-
deed, when President Trump addressed a joint session of Congress
shortly after the Senate passed the TAKE IT DOWN Act, he candidly
shared his view of the law’s potential: “I’'m going to use that bill for
myself too if you don’t mind, because nobody gets treated worse than
I do online, nobody.”3** Others have raised related concerns about how
the current administration could weaponize the Act to target sexual mi-
norities.*%
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Legislation should instead identify and encourage specific tools
that better balance sexual autonomy and risk mitigation. Incorporation
of StopNCII’s hashing technology, which empowers users to request
removals of their sexual images across multiple platforms with a single
request, could be a mandatory safety feature on platforms that permit
widespread sharing of imagery. This type of tailored legal requirement
is superior to calls for more responsible governance of online spaces.?3¢
Instead of relying on vague reasonability standards, which can leave
space for BTF’s tendencies to take hold and give them greater legiti-
macy, platforms should be subject to specific obligations, perhaps at
the price of preserving their immunity from civil liability.**” The
TAKE IT DOWN Act, for example, could be amended to require plat-
forms to employ hashing technology to remove existing NCII and then
prevent those images from being uploaded subsequently, pairing these
specific mandates with greater statutory protection for lawful sexual
content.

Finally, lawmakers should foster the creation of new safety tools
by financing the work needed to devise robust and careful interven-
tions. A recent federal bill proposed funding clinics to help people fac-
ing tech abuse and support the underlying research that makes this work
possible.3*8 These clinics could be run by researchers with disciplinary
expertise in areas including computer science and law. By working di-
rectly with people experiencing abuse, they could be in a unique posi-
tion to imagine and develop technologies that might help mitigate novel
vectors of harm, such as those posed by new surveillance technologies,
smart devices, and communications platforms. While money alone
does not guarantee that the tools they might design would be produc-
tive, this funding could cultivate the nascent professional network of
technologists seeking to support people suffering harm through tech-
nology.?¥

2. Encouraging Alternative Social Configurations

Corporate and state regulation of sexual safety often grapples with
narratives about gender roles: male nudity offends, female nudity is
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embarrassing; men threaten consumption, women are objects to be con-
sumed; men solicit, women consent. Top-down interventions can chal-
lenge these narratives and promote alternative social configurations
that see gender playing a lesser role in determining people’s choices.

Opportunities to restate or disrupt these narratives appear not only
in the regulation of online spaces, but also in other regulatory domains
that reify gender roles. For example, Joseph Fischel argues that institu-
tional practices such as binary-gendered bathrooms and extracurricular
activities at schools dictate expectations for masculinity and femininity
that stifle people’s choices to enjoy sexuality on terms that make them
feel comfortable and safe.’® Conversely, “all-gender bathrooms and
the gender desegregation of privileged social spaces like fraternities do
promise greater sexual access,” meaning that people might be able to
participate in social spaces “without being harassed, beaten, or made to
feel inferior.”**! In the same direction, Florence Ashley proposes “gen-
derfucking” as a methodology to resist gender governance by under-
mining the state’s legitimacy to define and police gender categories.?*?
They also find that the institutionalization of gender through practices
that validate gendered expectations limit people’s autonomy and their
options to navigate sexuality more safely.?** Accordingly, they propose
refusing gender markers for official identification documents and chal-
lenging gendered spaces such as bathrooms and carceral facilities.3**
These interventions can, at first sight, seem removed from online sex-
uality. However, they target the core of the problem: the rigid and con-
straining expectations for genders that explain why women have less
power to participate autonomously in erotic life.

The regulation of transgender people’s lives offers a particularly
contentious space for law to interject in social discourse about gender
and sexuality. Scott Skinner-Thompson has powerfully documented the
current efforts to deny recognition to trans people and remove them
from public life.3# Skinner-Thompson maps laws banning trans partic-
ipation in sports teams, prohibiting drag shows, censoring queer books,
outlawing gender-affirming care, preventing discussions about queer-
ness in public schools, insisting on binary and exclusionary bathrooms,
and thwarting access to accurate identification documents.?*® Beyond
obviously affecting trans peoples’ interests, these laws reify the

340. FISCHEL, supra note 174, at 166—67.

341. Id. at 167 (internal footnotes omitted).

342. Florence Ashley, Genderfucking as a Critical Legal Methodology, 69 MCGILL L.J.
177 (2024).

343.1d.

344.1d. at 197-202.

345. Scott Skinner-Thompson, Trans Animus, 65 B.C. L. REV. 965, 984-1007 (2024).

346. 1d.



116 Harvard Journal of Law & Technology [Vol. 39

reproduction of “gender ideology.”3#” Interestingly, some of the strate-

gies to fight back against anti-trans legislation engage in an unproduc-
tive form of gender essentialism by insisting on gender identity as an
immutable characteristic that triggers heightened scrutiny under the
Equal Protection Clause.**® But other strategies resist validating trans-
normative narratives.’* Kendra Albert, for example, invites lawyers
advocating in favor of transgender clients to consider whether their le-
gal strategy suggests that transgender people need to pass as cisgender
to receive the protections they are seeking.3*° The emancipatory poten-
tial of the trans movement to make sexuality safer for all lies in strate-
gies that not only enable trans people to participate in all areas of life
but also challenge gender as a governance category.

A comparison between the dating apps Feeld and Bumble illus-
trates how top-down interventions can reshape dating norms. By gov-
erning sexual and romantic relationships in different ways, these
platforms can disrupt behavioral expectations and redistribute power to
set the terms of sexual experiences.

One of Bumble’s technological interventions to change dating
norms was to allow only women to send the first message when they
match with men.3*! Who sends the first message might not shift the dy-
namics of the whole exchange, but the feature’s symbolic value defies
the idea that women are passive recipients of men’s offers. It requires
women to take action and express their interests.?>> While the feature
could be read as empowering women to express their desires, the app
also presents a rigid idea of what respect looks like to women: no dis-
gusting nudity.3>* The main remedy to unwanted nudity is a strong in-
sistence on consent, but the consent focus misses who gets to make the
offer and what meaning that offer has. Indeed, the company so often
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frames nudity as gross, it is hard to imagine why anyone would consent
to seeing it.>3* Overall, Bumble’s public campaign drills down on dif-
ferentiating women and men. Unfortunately, in doing so, it perpetuates
conventions about what women like and do not like that reinforce tra-
ditional dating norms at the root of many sexual harms.

Now consider Feeld’s attempt to redefine dating norms. Feeld de-
fies the gender binary, invites creativity in dating arrangements, and
makes space for non-monogamous and group encounters. While Bum-
ble reinforces the binary logic and strives to create equality within it,
Feeld disrupts that structure. Feeld’s homepage says it is a dating app
for “those open to experiencing people and relationships in new ways,”
declaring that “[pJolyamory, consensual non-monogamy, homo- and
heteroflexibility, pansexuality, asexuality, aromanticism, voyeurism,
and kink are just a few of the sexual identities and desires that make up
the Feeld community.”>> And it’s not just talk. One feature to promote
“experiencing people and relationships in new ways” allows people to
use the app paired with one or more partners, enabling them to partici-
pate in dating as a couple.®>® Users can also create group chats to or-
ganize events or group encounters.>’ Unlike Bumble, Feeld defies the
social institutions that reify heterosexuality and long-term relationships
as the normal mode of romantic engagements. It does not pitch the so-
lution as protecting women from men’s aggressiveness, but rather as
making more space for new relationship configurations.

The type of freedom that enhances safety comes from institutional
designs that destroy the expectations associated with gender identity.
Feeld’s design wisely avoids prescribing specific modes of engage-
ment. Instead, it identifies monogamy as a space that can reproduce
scripts about how normal relationships should function and the roles
each partner should play. In particular, traditional scripts around mo-
nogamous relationships — especially heterosexual ones — tend to pre-
scribe roles of a more active partner who initiates and a more passive
one who receives. That culture supports the ideas that a penis is a
weapon; that its representation is offensive; that unconsented exposure
to it produces harm that cannot be undone; and that all the power to
harm resides in the person with a penis, from which others can protect
themselves with only the weak shield of consent. Alternative dating
configurations might confuse these roles in productive ways.

Now that we have examined Bumble’s and Feeld’s parallel ap-
proaches, let us imagine what images of nude male torsos signify on
both dating apps. On Bumble, we know they are just like naked people
entering a restaurant: disrespectful of the dress code and everyone in
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the room. The appropriate response: “yikes!”33® The situation is not just
gross, but also violative of others’ autonomy. Autonomy in this context
means being able to spare oneself from staring at a naked torso that one
never asked to see in the first place, even during the split second it takes
to swipe someone off your screen.

What might that same image mean in a context that calls for exper-
imentation and creativity in dating arrangements, that challenges binary
gender norms? Might the representation of a torso become an invita-
tion? Not a threat or disrespect, but an act of vulnerability? An offer?
Can the images empower the users on the other side of the screen to
exercise their ability to choose instead of making them feel unsafe? Us-
ers will notice Feeld’s design, the possibility to join the app with one
or more partners, and the option to create group chats. They will see
profiles flooded with acronyms that aim to capture various forms of
partnerships, arrangements, sexual orientations, and preferences. In that
sea of options and meanings, it might become harder to know what a
torso means. The common knowledge necessary for the image to be
disrespectful might have been pierced. In that confusion, new interpre-
tations might emerge — hopefully, some are less threatening and more
inviting. And it is not just about images on dating apps. Online spaces
are a significant site for the construction and reproduction of social dis-
course — not only the discourse that signifies nudity online, but also
that which sustains gender roles, models romantic and sexual relation-
ships, and is the terrain for sexual violence both online and offline.

3. Preserving Space for Counterhegemonic Narratives

Conventional narratives are reproduced or challenged not only
from the top, but also in everyday interactions. Whenever viewers in-
terpret a sexual deepfake as humiliating, feel threatened by a nude im-
age, or decide a teacher who makes amateur pornography cannot lead
a classroom, they reproduce the conventional meanings of those ac-
tions.3>° But those meanings are fragmented and disputed.*® For ex-
ample, a nude image that fails to produce fear and instead causes
arousal or laughter might pierce dominant narratives of what that image
means.

Some spaces are particularly effective for producing counterhege-
monic narratives. Famously, Nancy Fraser highlights the role of “par-
allel discursive arenas” where deviant individuals might retreat to
“formulate oppositional interpretations of their identities, interests, and
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needs.”*¢! Similarly, Chantal Mouffe underscores the value of spaces
for conflict to contest hegemonic discourses.**? Scott Skinner-Thomp-
son shows that the heterogeneity of the public sphere is valuable for
everyone and especially for members of marginalized or deviant groups
to participate safely in social life.?%3 Ensuring subaltern spaces where
counterhegemonic discourses can be circulated prevents “fragile ma-
jority monocultures and exclusionary groupthink™ from taking hold.3¢*

While conversations about topics like gender roles, dating norms,
and sexual etiquette can occur in various contexts, an important site for
discourse is sexuality itself.3%> Accordingly, protecting spaces where
sexuality can circulate is essential to producing alternative sexual
scripts.3%® Nightclubs, sex clubs, sexually themed street parades, queer
dating apps, adult websites, spaces for cruising, and bathhouses are
some spaces where people whose sexuality deviates from the norm can
meet, create community, and construct counterhegemonic worlds. 3¢’
As Andrew Gilden points out, deviant sexuality provides alternative
expectations for almost every line of the conventional script: “[Glender
is fluid; anyone can be sexy; kinship has infinite forms; and sexual
pleasure is valuable for its own sake.”368

Parallel sexual narratives might reduce the potential for harm in the
scenarios discussed in the previous section. In the first scenario, a man
starts a conversation on a dating app with an image of his genitalia. It
is possible to imagine a dating app where sending this type of picture
early in the conversation is the norm. Some users might even expect
that nude images of potential partners be available. These alternative
expectations might more easily take hold in gay male communities,
where the erosion of gendered roles might alleviate the typical stark
contrast between male and female scripts. That does not mean that gay
male culture need be a panacea of democratic hedonism,?* nor does it
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imply that the interaction will feel completely safe. Rather, arousal
might come from the possibility of an encounter between strangers that
lacks the conditions of familiarity and trust that would produce a
stronger feeling of safety. That evocation of unsafety might even make
the picture erotically thrilling. The familiar, trusting, safe environment
might, in contrast, fail to produce the same kind of erotic response. The
norms of the community, then, do not provide the highest level of safety
by fully minimizing risk. Instead, they puncture the rigid meaning of
male genitalia as a weapon, disarming those who intend to threaten
enough to empower all parties to play with the residual unsafety of
quasi-anonymous sex. As these norms migrate into mainstream spaces,
they benefit not just the users in the original community, but also others
who might enjoy the availability of new interpretative options too.3”°

Turning to the second and third scenarios, the public circulation of
nudity might also reduce the social sanctions imposed on those who are
willingly or unwillingly naked in public.3”" If sex work was less stig-
matized or women were not considered worthless once seen naked, per-
haps sexual deepfakes could sometimes be a form of admiration instead
of humiliation. If there was wider agreement that people’s sexual lives
are discontinuous from their ability to do their jobs, maybe the unau-
thorized distribution of sexual images could become less harmful and,
accordingly, the voluntary sharing of that content could be safer.

BTF safety interventions, on the other hand, often undermine
spaces for counterhegemonic narratives. Cyberflashing laws rigidly
fixate the meaning of sexual communications and prevent the formation
of alternative conventions.3”> FOSTA’s amendments to Section 230
similarly weaken subaltern publics.>”® Other proposals to subject plat-
forms’ immunity to a reasonableness standard risk producing equiva-
lent effects since BTF will likely be the dominant ideology defining
“reasonableness.”3’* Sexuality bans imposed by the influential app
stores run by Apple and Google throttle the development of platforms
where people could navigate, challenge, and play with social mean-
ing.3”> The Meta Oversight Board’s assumption that all sexual deep-
fakes should effectively be banned prevents people from using this
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technology to disrupt dominant narratives.’’® Even informal calls for
more responsible content moderation, especially when they push for
more inclusion of advertisers in content governance, risk reinforcing
BTE’s prudish ideology.3””

A feminist agenda for safety can go beyond simply resisting these
BTF measures. Regulatory interventions should protect subaltern dis-
cursive arenas by promoting heterogeneity of the public sphere.378
These interventions might include decentralizing control over online
speech distribution, extending privacy protections to some forms of
public nudity, and encouraging sex education in schools.

Centralized industry control over speech production has histori-
cally made industries vulnerable to pressure to censor speech deemed
immoral or dangerous, often including sexual expression.”® Hetero-
genous discursive environments, on the other hand, have often favored
the production of non-conforming sexual narratives.° To promote
sexual safety, legal interventions should seek to maintain intercon-
nected but plural publics,®! rather than insisting on more responsible
centralized administration of online speech.?%? As a few companies
have come to dominate online information flows, discursive heteroge-
neity might require reintroducing diversity in the various nodes of the
internet infrastructure that exert gatekeeping power.3%* For example, if
Apple’s App Store did not exercise gatekeeping control over cellphone
apps, a dating app like Feeld could allow more sexual freedom for its
users. % On social media platforms, too, regulation could cultivate
competitive markets for content moderation in order to challenge the
power of companies like Meta and TikTok to censor sexual
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expression.*® Introducing friction in the processes for collecting and
aggregating users’ behavioral data would also interrupt the connecting
circuits that homogenize the platform-based public sphere.3%

Privacy law offers a different legal tool to advance heterogeneity.
As Scott Skinner-Thompson and Andrew Gilden effectively argue, pri-
vacy protections in public spaces support the participation of subordi-
nated or deviant groups in public discourse.*®’ In particular, they can
encourage counterhegemonic expressions of sexuality by allowing in-
dividuals to participate in public events without fear that their nude im-
ages might be shared more widely.3®® Unfortunately, Gilden’s review
of “revenge porn” statutes shows that twenty-nine states exempt images
of people voluntarily exposing their bodies in public, while the remain-
ing state laws apply only if the depicted person had a reasonable expec-
tation of privacy (which courts have interpreted to severely limit the
scope of protected activities).*®” Our goal is not to expand the scope of
criminal NCII laws. In our view, criminalization tends to make things
worse and is not the path forward.?*® The point, rather, is that privacy
law could more thoughtfully protect sexuality in public spaces.

Finally, schools can be an effective site for discussing gender roles,
family structures, and expectations for sexual behavior. As Susan Ap-
pleton and Susan Stiritz highlight, the United States is the only ad-
vanced economy that emphasizes abstinence in sex education. 3!
Recent legislation to ban discussions about gender and sexual orienta-
tion at schools has only made things worse.?°> Conversations about sex-
uality that validate more sexual choices, disqualify toxic masculinity
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models, encourage girls to express their desires, and generally equip
kids with information are an obvious space to contest harmful sexual
scripts, enhance autonomy, and promote safety around sexuality. As
discussed above, the regulation of sexuality is neither the only nor the
primary opportunity to deactivate the conventional narratives about
genders that underlie many instances of harm.

4. Changing Dangerous Legal Background Rules

Sexuality is unsafe not only because social norms punish sexual
deviance, but also because the law often does too. Anti-sex provisions
in various fields of law create a dangerous legal environment for people
to engage in online sexuality. Family courts have removed children
from their parents’ custody because of their lawful participation in
BDSM communities and other counterhegemonic forms of sexual-
ity.3%* The criminalization of sex work and some anti-trafficking provi-
sions make online sexuality unnecessarily risky.3** Work law tolerates
employers sanctioning their employees for sexual conduct they con-
sider undesirable.3*> While a full analysis of how each of these legal
areas should evolve is beyond what we offer here, a brief examination
of work law protections usefully illustrates how the state can make sex-
uality safer by changing the background legal rules that increase the
risks of sexual activity.3%

Courts have often protected the termination of employees for their
lawful sexual activity outside of work.**” Alexandra Brodsky surveys
how employers sanction premarital sex, sex with colleagues, sex on in-
stitutional grounds, deviant sex, and past or present sex work.>*® Work-
ers lose their jobs when sexual images of them are distributed without
permission, too. 3 Employers often allege morality clauses and
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reputational concerns.** Brodsky shows that courts have largely ac-
cepted sanctions for consensual sex as legitimate unless they are en-
forced discriminatorily on the basis of gender or sexual orientation.*’!
While she shows that these practices disproportionately affect women
and sexual minorities, sex discrimination claims are hard to win.*0?
And in any case, discrimination is not the sole — not even the main —
problem. Six states have enacted NCII statutes that protect victims from
workplace sanctions, but this limited shield extends only when images
are distributed without consent.*** There is no protection for the worker
who runs an OnlyFans account, posts images on Instagram of them-
selves at a queer nightclub, or blogs about attending a sexually themed
parade.

The key point is that sex is less safe because the law protects work-
place sanctions for sexual behavior.*** Of course, not all workplace
regulation of sexuality is bad. Sex can be a form of harassment and an
abuse of power, and it should be regulated as such. But delegating such
discretionary sex regulation to employers makes sex unnecessarily un-
safe because it leaves the adjudication of acceptable sex in the hands of
people who have no incentive to protect sexual freedom and are often
driven by conservative ideas of respectability and morality.*%® It should
come as no surprise when employers enforce the conventional narrative
that individuals engaged in certain forms of sexuality are immoral or
unfit to do their jobs.

Work law scholars, even those not working directly on sexuality,
are developing potentially emancipatory paths toward online sexual
safety. There are promising strategies to challenge employers’ deci-
sions or create new legal obligations to prevent employers from

400. See, e.g., Savoie v. Lawrenceville Sch., No. A-0288-10T1, 2013 N.J. Super. Unpub.
LEXIS 833, at *12 (N.J. Super. Ct. App. Div. Apr. 12, 2013); Gus Garcia-Roberts, Ex-Porn
Star Shawn Loftis on Miami-Dade Schools Refusing to Reinstate Him: “They re Going to
Have a Lawsuit on Their F*#king Hands”, MIA. NEW TIMES (Mar. 13, 2012),
https://www.miaminewtimes.com/news/ex-porn-star-shawn-loftis-on-miami-dade-schools-
refusing-to-reinstate-him-theyre-going-to-have-a-lawsuit-on-their-f-king-hands-6548687
[https://perma.cc/S6AS-5FWA]; Nicholas Bogel-Burroughs & Dan Simmons, University
Chancellor Fired After Making Pornographic Videos with His Wife, N.Y. TIMES (Dec. 29,
2023), https://www.nytimes.com/2023/12/28/us/wisconsin-la-crosse-joe-gow-porn.html
[https://perma.cc/ETAC-CE7W] (reporting that “[t]he University of Wisconsin System’s top
official said she was ‘disgusted’ by the chancellor’s actions” after he made a sex video with
his wife).

401. Brodsky, supra note 395, at 1490-91.

402. Id. at 1525-28.

403. Gilden, supra note 7, at 823-24.

404. Note, too, that this can also be true for non-sexual behavior, such as if a worker is
fired after someone uses a hidden camera to photograph them showering in a hotel room and
then posts the image online.

405. Vicki Schultz, The Sanitized Workplace, 112 YALE L.J. 2061, 2072-87 (2003).
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sanctioning private sexual conduct.**® Vicki Schultz’s longstanding
and wise proposals would create more democratic structures in the
workplace to make decisions about workplace norms and adjudicate
cases of abuse.*"” In Schultz’s account, a more horizontal organization
of the workplace can enable the creation of norms that better respond
to the sexual and non-sexual interests of the people who constitute it,
including addressing situations they consider abusive while allowing
forms of intimacy they consider beneficial. 4%

Proposals to diminish employers’ power to sanction employees’
sexual conduct can help us reimagine what sexual safety requires. Such
interventions remind us that removing sex from online spaces and con-
fronting sex harms with incarceration are unnecessary responses to sex-
ual risk. Instead of futilely trying to eliminate the hazards of sexual life
through prudish and punitive measures, law can foster conditions for
people to play with the eroticism of its dangers without also risking
social sanctions.

V. CONCLUSION

Big Tech feminism tends to be moralistic, repressive, and, most of
all, unimaginative. Moves to erase sexuality from online spaces and ex-
pand control over people’s lives should set off alarms — not because
they are always negative interventions but because they are common
signs that safety concerns are creeping into sexual freedom. Today,
safety interventions by lawmakers and tech companies aim to prevent
not only cases of gross harm, but also sexual activity that is just gross
to some. We need not settle for this bargain. A more radical transfor-
mation of sex harms, we think, will often lie in ensuring breathing room
for play and equipping individuals with tools to enhance their auton-
omy in sexual experiences.

406. See Brodsky, supra note 395; CARRIE GOLDBERG, NOBODY’S VICTIM: FIGHTING
PSYCHOS, STALKERS, PERVS, AND TROLLS (2019) (fleshing out legal strategies to fight work-
place sanctions).

407. Schultz, supra note 405, at 2172-84.

408. Id. at 2163-72.
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