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DAUBERT v. MERRELL DOW: A FLEXIBLE
APPROACH TO THE ADMISSIBILITY OF NOVEL
SCIENTIFIC EVIDENCE

Kaushal B. Majmudar*

INTRODUCTION

Admissibility of scientific evidence is an issue that has plagued the
courts and attracted the attention of countless cornmentators. ' In the last
six years, more than 50 articles have explored the subject and offered
arguments supporting greater or lesser barriers to the admissibility of
scientific, especially novel scientific, evidence.! As early as 1923, the :
Court of Appeals of the District of Columbia recogmzed in Frye v,
United States that: '

Just when a scientific principle or discovery crosses the line
between the experimental and demonstrable stages is
difficult to define. Somewhere in this twilight zone the
evidential force of the principle mmst be recognized, and
while courts will go a long way in admitting expert testimo-
ny deduced from a well-recognized scientific principle or -
discovery, the thing from which the deduction is made must
be sufficiently established to have gained general acceptance
in the particular field in which it belongs.?

For the next 70 years, this “general accéptance", test was utilized by
many courts to justify the exclusion of novel scientific ‘evidence,
especially in criminal cases.? Althbugh Frye excluded the use of the
predecessor to the polygraph test in a brief two-page opinion that cited 'nqj

* J,D., Harvard Law School, Class of 1994, ' ‘

1. See, e.g., Recent Case, Evidence—Admissibility of Scientific Evidence-—Fjj ﬁh Ctrcmr '
Limits Permissible Scientific Evidence 1o Generally Accepted Theories (Christophersen v.
Allied Signal Corp. 5th Cir. 1991), 105 HARV. L. REV. 791 (1992); Renee A. Forinash,
Analyzing Scientific Evidence: From Validity vo Reliability with a Two-Step Approach, 24
ST. MARY'S L.J. 223 (1992); Anne S. Toker, Admitting Scientific Evidence in Toxic Tort

Litigation, 15 HARV. ENVTL. L. REv, 165 (1991); John D. Borders, Fif fo be Fryed: Frye = ‘

v. United States and the Admissibility of Novel Scientific Evidence, 77 Ky. L.J.- 849 (1989)..
2. Frye v. United States, 293 F. 1013, 1014 (D.C. Cir. 1923) (emphasis added). )
3. See, e.g., Paul C. Giannelli, The Admissibility of Novel Scientific Evidence: Frye v.

United States, @ Half-Century Later, 80 COLUM, L. REv. 1197, 120506 (1980), -
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other authority, its impact has reached cases involving voiceprints,
polygraphs, and toxic tort causation related evidence.® This widespread
application of Frye engendered considerable criticism.* Even after the
Federal Rules of Evidence (“Rules”) were enacted in 1975, courts and
commentators continued to debate the continued applicability of the Frye
test and its proper role in the statutory scheme.® Without any Supreme
Court pronouncements on the admissibility of scientific evidence, federal
and state courts developed numerous approaches tothe adrmssmn of novel
scientific evidence.”

On June 28, 1993, the Supreme Court offered its first sngmﬁcant
pronouncement on the issue in Daubert v. Merrell Dow Pharmaceuticals,
Inc.® The Court held that general acceptance was not a precondition to
admissibility of scientific evidence under the Federal Rules of Evidence.’
The Court also affirmed that the trial judge had authority to insure that
a given expert’s testimony will be reliable and relevant,’® This Note will
argue that while Daubert is not a revolutionary decision, it marks a shift
towards more fiexible standards regarding the admissibility of scientific
evidence.

1. DAUBERT v. MERRELL DOW
PHARMACEUTICALS, INC.

A. Facts and Background

The petitioners in Daubert sued Merrell Dow alleging that their birth
defects had been caused by maternal ingestion of Bendectin, a prescrip-
tion anti-nausea drug marketed by Merrell Dow. Merrell Dow argued.
that petitioners’ evidence that Bendectin had “more probably than not”

4. See id. at 1205.

5. See, e.g., RICHARD L. CARLSON ET AL., EVIDENCE IN THE NINETIES 288-290 (3d ed.
1991); John W. Strong, Questions Affecting the Admissibility of Scmmﬁc Evidence, 1970
U. ILL. L.F. 1, 14 (1970).

6. See, e.g., Paul C, Giannelli, Frye v. United States—Background Paper Prepared for
the National Conference of Lawyers and Scientists, 99 F.R.D. 188, 191 (1983).

7. See, e.g., United States v. Williams, 583 F.2d 1194, 1197-98 (2d Cir. 1978), cerz.
denied, 439 U.S, 1117 (1979); United States v. Alexander, 526 F.2d 161, 163 (8th Cir.
1975); United States v. Addison, 498 F.2d 741 (D.C. Cir. 1974); Coppolino v. State, 223
So0.2d 68 (Fla. Dist. Ct. App. 1968), cert. denied, 399 U.S. 927 (1970).

8. 113 S.Ct. 2786 (1993).

9. See id. at 2790.-

10. See id.
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caused their birth defects was inadmissible.!! The district court granted
summary judgement for Merrell Dow because scientific evidence “must
be sufficiently established to have general acceptance in the field to which
it belongs.”!? Although the plaintiffs offered the opinion testimony of
eight experts to establish that Bendectin is a teratogen, the district court
found the testimony unpersuasive because the plaintiffs did not offer
statistically significant epidemiological evidence and because what
epidemiological evidence they had came from reanalysis of existing data
that was neither published nor subjected to peer review.”

On appeal the Ninth Circuit, in 2 brief apinion by Judge Kozinski,
upheld the application of the general acceptance test." The Court of
Appeals justified a higher Frye-like standard for the admissibility of
expert testimony because “such evidence create[s] a substantial danger [of.
undue prejudice or of confusing the issues or]. . . of misleading the
jury.” Judge Kozinski also stated that any decision to include or
exclude such evidence must be reviewed de novo on appeal because “the
reliability of a scientific technique or process does not vary according to
the circumstances of each case [and thus is not] . . . within each judge’s
individual discretion.”'® After granting certiorari because of “sharp
divisions among the courts regarding the proper standard for the
admissjon of expert testimony,” the Supreme Court in an opinion by
Justice Blackmun vacated the Nmth Circuit’s opinion and remanded the
case. 17

B. Majority Opinion

After a brief discussion of the facts, Justice Blackmun quickly
established that the Frye test had been superseded by the enactment of the
Federal Rules of Evidence.” While the Federal Rules of Evidence do not
explicitly mention the general acceptance test , Blackmun nevertheless

11. 727 F.Supp. 570, 575 (S.D. Cal. 1989),

12, Id. at 572 (quoting United States v. Kilgus, 571 F.2d 508, 510 (9th Cir. 1978)).

13. See Daubert, 727 F.Supp. at 575.

14. Danbert v. Merrell Dow Pharmaceuticals, Inc., 951 F.2d 1128 (%th Cn' 1991).

15. Id. at 1130 (citation omitted).

16. Jd. (citation omitted).

17. Delivered for a unanimous court. Chief Justice Rehnquist filed an opinion, wluch
was joined by Justice Stevens, 1o disagree with the majority construction of the Federal
Rulesof Evidence. Daubert v. Merrell Dow Pharmaceuticals, Inc., 113 5.Ct. 2786, 2792
(1993)

18. Id, at 2793,
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concluded that the Frye standard was inconsistent with the “liberal thrust”
of the Rules.'” The Court stated that Rule 401 demonstrates- the liberal
standard of relevance intended by the Federal Rules of Evidence because -
it states that “[r]elevant evidence . . . [is that which has] any tendency to
make the existence of any fact that is of cousequenée to the determination -
of the action more probable or less probable than it would without the
evidence.”® _

In establishing that the Federal Rules of Evidence supersede Frye, the
Court distinguished its opinion in United States v. Abel.? In Abel the
Court had already stated that while the Federal Rules of Evidence occupy
the field, the common law could still serve as an aid to their application.
However, Rule 702 clearly addressed the issue of the admissibility of
scientific evidence that was presented in Daubert by providing:

If scientific, technical, or other specialized knowledge will
assist the trier of fact to understand the evidence or to.
determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or education, may
testify thereto in the form of an opinion or otherwise.®

Since the Rules directly addressed the admissibility issue posed in
Daubert, the Court found no need to look back to the common law as it
had in Abel.*

Despite this liberal language in Rule 702, the Court alse found
authority for gatekeeping by a judge in the language of the Rule: “under
the Rules the trial judge must ensure that any and all scientific testimony
or evidence admitted is not only relevant, but reliable.”” The majority
fourd a standard of evidentiary reliability in the requirement that an -
expert’s testimony pertain to scientific knowledge.” In establishing the
reliability (i.e. the ability to produce consistent results) of a novel
scientific technique, the majority recognized that the validity (i.e. a sound:

19. 7d. at 2794,

20. 4. (quoting FED. R. EVID. 401).

21. 469 U.S. 45 (1984).

22. Id. at 51-52.

23. Daubert, 113 5.C1. at 2793 (quoting FED. R. EviD. 702).
24. Daubert, 113 S.Ct, at 2794.

25, Id, at 2795.

26. Id. at n.9 and accompanying text.
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basis in scientific principles) of the technique must be established.”
Using the definitions of validity and reliability, the Court stated that true
“scientific knowledge” is an inference or assertion derived by the
scientific method, and that "[p]roposed:testimouy must be supported by
appropriate validation—i.e., ‘good grounds,’ based on what is known. "%
The Court also read Rule 702 to impose a higher requirement of
relevance for scientific evidence.” Rule 702 states that evidence may be
admitted if it “will assist the trier of fact to understand the evidence or
to determine a fact in issue.”® The Court found that this “heipfulness”
standard requires that the evidence have a valid scientific connection to
the pertinent inguiry.®® The “fit” (whether the tie between the expert -
testimony and facts is sufficient to assist in resolving a dispute) of the
evidence was noted by the majority as another aspect of relevance.® The
Court further explained that the requirements of reliability and relevance
in Rule 702 were necessary because experts often enjoy a sweeping ability
to offer opinions with many of the attributes of hearsay.® Unlike
traditional witnesses, experts are valued because they offer opinions that
are not based on first-hand observation.* The Court argued that this
greater latitude mandated the imposition of a higher scrutiny of the
expert’s knowledge and experience as a precondition to admission of the
testimony.* This standard, the Court reasoned, must be policed by the
judge.® o -
The Court then offered four non-definitive factots to help determine
the relevance and reliability of scientific evidence. The first was whether
the theory or technique had been tested in order to check for falsifiability,
refutability, and repeatability. The second was if the evidence had been
subjected to peer review and publication. . The third was the rate of error
of a scientific technique and the standards that existed to control its use.
The final factor was the level of acceptance of the technique in the
relevant scientific community.* The Court stressed that these criteria

27. Seeid.

28. M.

29, See id. at 2795-96.
30. Id. at 2795 (quoting FED. R. EvVID. 702).
31. Seeid. at 2796.
32. Seeid.

33, Seeid.

34, Seeid,

35. Seeid.

36. Seeid.

37. Hd. at 2796-97.



192 0 T Harvand Joumal ofl.aw & Technology N

“were ﬂexxble and should focus -on the pnnmple or methodology of the.
techniques. rather than on the conclus:ons that they generate. .
In'the remamder of i its opinion, the majonty answered two criticisms .
of its approach in Daubert. The first cntlclsm is that abandonment of the'.
Frye standard could lead to “a ‘free for all” in which befuddled j juries'are

confounded by absurd and irrational pseudoscwnnﬁc assettlons % The Lo
second is that allownng the judge to act as a gatekeeper “will ptevent the"__‘ R

jury-from learning of authentic insights and mnovatlons 0

To answer the first criticism, the Court began by nonng that cross— o '

~ examination, contrary evidence, and careful j jury instructions: regardlng
the burden of proof already safeguard against the admission of speculanve ‘
science and provide the judge with some gatekeepmg responsﬂnlmes a€.
In addition, the Court recognized that the Rules explicitly allow-the Judge
to exclude even relevant evidence when its “value is substantially out-
weighed by the danger of unfair prejudice, " confusion of the issues, or
misleading the jury . . . .”# The availability of dtrected verdicts,
summary judgement, and court-appointed expert witnesses were cited as”
other conventional devices that might provide appropriate safeguards for @
guaranteeing that scientific testimony meets the standards arnculated by ‘
Rule 702.4 '

Regarding the second criticism, the Court smply stated that the post— o

Daubert process must be designed to strike a proper balance between the
utility of novel evidence and the danger of zmsleadmg the jury.* It-
distinguished the complete intellectual openness of the SClenIlﬁC process‘
from judicial systems of dispute resclution which are “desxgned not for
cosmic understanding but for the pa.rttculanzed resolutxon of legal\
disputes.”* ‘

- C.. Chief Justice Reknguist’s Opinion

Chief Justice Rehnquist concurred thatFr)ﬂae*tiid not survwe the =
Federal Rules of Evidence, but dissented in part because he would not

38. Id. at2797.

39, Id. at 2798.

40. Id. at 2799.

41, Id.

42, [Id. at 2798 (quonngFED R. EvID. 403)
43, Id.

44. See id. at 2798-99.

45. Id.
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have offered the vague general obscrvat:ons denved by the ma;on
through “abstract”:construction the Rules.* The Chief Justlce criticized
- several of the majority’ S observatlons regardmg the. faclors that. ought‘ ;
bear on admissibility. For example, although Chief Justice’ Rebinquist. = *
found evidence for a relevancy requirement in'Rule 402, he was unable Ll
to discover any direct authority for the reliability reqmremcnt lmposed m ) o
the majority opinion.” Chief Justice Rehnquist expressed deep concern’, .
with the statutory parsing used by the majority to create a me[lablhty
requirement and pointed out that “countless more questions will surely L .
arise when huridreds of district judges try to apply [the Court’s] teaching . -
to particular offers of expert testimony.”® - He pointed to twenty-two -
amicus briefs filed to illustrate that the question of admissibility of
scientific evidence does not involve customary interpretation of cases or
statutory material, but rather “definitions of scientific knowledge, .
scientific method, scientific validity, and peer review—in short, matters .~ o
far afield from the expertise of Judg&s 4 His dissent ends WIth the 1
following admonitien: ; S

I do not doubt that Rule 702 confides' to the judge some = - :
gatekeeping responsibility in deciding questions of admissi- - S
bility of proffered expert testimony. 'But I.do not think it . =
imposes on them either the obligation ar the authority to 5
become amateur scientists in order to perform that role. I*~
think the Court would be far better advised in this case to

decide only the questions presented, and to leave the further
development of this 1mportant area: of the law 10 future

cases. 50 . .

I. ANALYSIS OF THE DECISION
“This Note W]ll first explore the policy issues underlying the admissibil; Gl

ity of novel scientific evidence. Next, it will explain the role of Frye and w
the effect of the Federal Rules of Evidence. Additionally, it will gxamiljg“ R

46. Id. at 2799 (Rehnquist, C.J., concumng in part and dissenting in pan) The Chief
Justice was joined by Justice Stevens. .

47. M. at 2800 (Rehnqulst. C.J., concumng in part and dlssenung in pm)

48. .

49, Id.

50. M.
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Judu:lal developmeut ‘of the adIDISSlbﬂlt}" 1ssue after the enactment of th

‘Rules bnt prior to Daubert Fmally, thS Note wxll argue that Daubert is
- a significant;"but- not: revolutmnary,; step .in the. evolutmn of .the lacw.‘f

. relating to novel sc1ent1ﬁc evxdence becanse it repments the ofﬁcsal deaxh; e
- of the Frye. standard However wlule Dauben‘ offers some gmdance o |

trial _]udges"the meed for consnstency suggesls that further reﬁnements of "

the doctrine” ‘based on-a more radlcal approach ‘must be senously' ‘

considered. ‘ & '

" A. Factors Motivating Interest in the Admissibility Iisue ‘

" The admissibility of novel scientific evidence is an important issue-
because it often determines the outcome of litigation, affects the volume.
of litigation, and relates to strong Junsprudentlal beliefs about the role of-
juries, In many cases, the question of admxssnblhty dxrecﬂy changes the
chances of winning or losing 2 particular dispute by a large margm (ie.
it is an outcome-determinative or “ultimate” issue).”! In.toxic tort cases,
like disputes involving Bendectin, plaintiffs could be unable to ‘show
causation without novel scientific evidence, while in the criminal context, .
exclusion of certain evidence could make the prosecution umable to- - . B
establish a critical element of its case and lead to dismissal.® ‘
Admissibility issues that are outcome determinative can affect
plaintiffs’ decisions to bring lawsuits and therefore impact the volume of
litigation. Many commentators who advocate a strict barrier to questidn—
able evidence are motivated by fears that scientific testimony is contribut-
_ing to “junk science” and litigation.” Consequently, authors like Peter
Huber and Bert Black, who advocate greater scrutiny of all evidence, |
believe that stricter standards of admissibility can be developed to prevent .
the waste of judicial resources and overall inefficiency caused by
excessive levels of litigation.® This debate attracted mainstream attention

51. See, e.g., Strong, supra nole 5, at 13; Peter Huber, Junk Science in the Courtroom, . .
26 VAL. U. L. REV. 723, 732-36 (1992) (discussing several cases in which scientific
testimony played a critical role),

52. See, e.g., Daubert, 727 F.Supp. at 570 (granting semmary judgement against
plaintiffs because their evidence was inadmissible); Reed v. Maryland, 391 A.2d 364 (Md.
1978) (reversing a criminal conviction because testimony based on voxeeprmt analysis was
inadmissible).

53, See, e.g., Peter A, Bell, Srict Scrutiny of Scientific Ewdmce—A Bad Idea Whose
Time Has Come (pt. 1), 6 Toxics L. Rep. (BNA) 1014, 1017 {(1992) (dlscussmg views of
commentzators who favor strict scrutiny). :

S4. See generally Huber, supra note 51; Bert Black, A Unified Theory of Sctermﬁc
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‘in the context of Vlce mec‘.em Quayle 8 Councll on Compenuveness
which - proposed various, measures to control “runaway htlgauon ¥
These critics have arguad for more restrictive -standards ‘to. contxol:" o
litigation.  However, the focus on scientific evidence a3 the: cause of

- litigation may be irrational in light of F)ye § lnstoncal faxlure to curtaxl e

junk science and litigation.s - - - RO : R

- In contrast, pro—lmganon supporters of mcreased access to ]udxmal RS
redress felt that the Frye standard was too restnct:ve 5 Tlus group? SR
argued for greater admission of scientific testlmony in the tort context | -
because a liberal standard -on admission of scientific ev:d-ce could- g '
counteract ‘the perceived comparative advantages monied - mdustnal_

defendants would have over plamtlffs who might be unable to pass the . S

high hurdle of “general acceptance.”® Moreover, acceptance requires e

time, and plainiiffs whose Jives are at stake could be disadvantaged: by R

rules like Frye which adopted a wait-and-see attitude toward adm:sslblhty " '

These access issues partially. motivated the mcreased criticism of: Frye :

during the sixties and seventieg,® : =

Strong views about juries also mﬂuence debates about the’ ra]e of s

novel scientific evidence.5 Advocates assert  that- _;unes are- able to-': : 3

distinguish between valid and: suspeci testlmony, including ‘expert:

testimony, in an adversarial system that allows both sides to present then'».ﬁ, SR

best information.® Supporters maintain that more mformanon increases - .

the chances of a more accurate outcome and 'that the evaluanon of}ﬁ S

scientific evidence is not substantially different from the Gther challenging :

issues that are routinely handed to juries.® Moreover, the wisdom of

substituting one judge’s view for the consensus that could be developed .

by a twelve-member panel regarding -the utility of certain types.of . . .

Evidence, 56 FORDHAM L. REVIEW 595 (1988).

55. See Bell, supra note 53, at 1014.

56. Seeid. TR D

37. See, e.g., Kenneth J. Chesebro, Galzleo s Retort: Perer :‘uber’s Junk Schalarship, :
42 AM. U. L. REv. 1637, 1687-92 (1993). -

53. See, e.g., Nancy Hollander, Proposed Amendments to rhe Federal Rules on
Admissibility of Scientific Evidence: A Defense Counsel’s Per.rpemve 115F.R.D. 79 121
(1987).

59. See, e.g., Peter A. Bell, Strict Scrutiny of Scientific Evidence—A Bad Id‘ea Whose
Time Has Come (pt. 2), 6 ToXICS L. REP. (BNA) 1047, 1048 (1992).

60. See, e.g., Huber, supra note 51, at 732. :

61. See, e.g., Stephen A. Saltzburg, The Unnecessarily Expanding Role of :heAmerzcan
Trial Judge, 64 VA, L. REV. 1, 11 (1978); Chesebro, supra note 57, at 1700-04.

62. See, £.g., Chesebro, supra note 57, at 1696-1704. :

63. See id. at 1701,
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| evndence is also questxoned by _yury advocates LR

Others, “however, ' question the ablllty ‘of juries to resist bemg‘\]f
overwhelmed by the credentials of expert witnesses and l:herefore envision - o

- a role for the judge in preventing the jury: from bemg e"P°Sed to’” :

individuals with questionable credentials and unreliable theories.®" For-‘_, ;
example, in United States v. Addison the court: acknowledged that RREAR

“scientific proof may . assume a posture of mystlc infallibility in the
eyes of a jury of !aymen »66" Tn such cases, an average jury may be

unable to perform its fact finding function because of the. complexlty and o

“star pawer” of scientific evidence. - Since a Judge with expenence may
be better able to distinguish an- e.xp_ert s credentials from his or her .
theories and exclude evidence that might mislead unsuspecting juries’ '
composed of average citizens, _]udges should perform a gatekeepmg role _
against suspect science. : RRRERE :

B. The Frye General Acceprdr_zce Standard

Frye v, United States™ was a federal criminal case in which the D.C.
Circuit Court of Appeals discussed the admissibility of expert testimony
involving the results of a “systolic blood pressure deception test. 68
Subsequent invocations of the decision did not. always restrict the Frye
general acceptance doctrine to the specific context of that c_a.«se.‘9 This
failure to limit the application of the general acceptance test to the facts
of Frye was especially significant because that court had not articulated
its reasoning in any depth. For example, since Frye involved a ctiminal
prosecution, the court might have applied a higher standard for the
admissibility of evidence because admission of the novel technique would
be used to establish the guilt or innocence of a criminal defendant.®

64. See id. at 1700,

65. See, e.g., Giannelli, supra note 3, at 1237-38. o

66. 498 F.2d 741, 744 (D.C. Cir. 1974). ‘ ‘

67. 293 F. 1013 (D.C. Cir. 1923).

68. Id ' ’

69. Fora discussion of various cases applying Frye, see Giannelli, supra note 3, at 1198~
1200, Many of these courts applied the general acceptance test without any significant
atterapt to justify its use. See Paul C. Giannelli, Frye v. United States—Background Paper
Prepared for the National Conference of Lawyers and Scientists, 99 F. R D. 188, 191
(1983).

70. The idea that questions of llbcrty require special vigilance by cours is well
established as indicated by the higher “beyond reasonable doubt™ standard of proof required
for criminal prosecutions. See JOHN W. STRONG ET AL., MCCORMICK ON EVI'DENCE § 577
(4th ed. 1992).
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"‘Moreover, the tesumony excluded in Frye (1 €. polygraph-type analysxs)v e

* sought to address the  credibility of the witness rather than reveal

information regarding‘a question of fact, -and. credlbﬂlty 1ssues, _unllke L

facts, should be decided by juries ‘and not by experts n

While seemingly a simple standard, the Frye general acceptance test

* can be difficult to apply. Specifically, the process of choosmg an.
" appropnate “community” -and determining the necessary "degree of -
support within that community allows a judge’s subJectwe beliefs as to the ‘
“true value” of the evidence to influence the adeSSIbﬁlty decxsmn. e
In choosing a relevant community, the Frye standard seems 10 suggest o

searching for validation in the same professions that create or pracnce the - i

relevant technique.™ Due to biases, such individuals might be unable to' :
offer truly thoughtful “expert” opinions based on a survey of all of the
positive and negative aspects of a given techmque ” Flnally, the chonce’

of community is important and difficult because in: many ‘cases, the o

“wrong” community will directly produce the wrong result.  For
example, in an assessment of the validity and reliability of palmistry,

choosing the relevant community as palm readers could result in ‘palmiStry_", E

being regarded as.acceptable evidence through application of  Frye. :
Even if an appropriate community can be selected,” determining the," )
level of consensus in that community necessary: 10 consutute general‘

'acceptance still remains troublesome.” For examiple, does the standard o -

Tequire a simple majority? Alternatively, does the standard require a
greater than majority consensus, and if so, what percentage is acceptable?
Should the opinions of some experts be allowed more weight because of

their credentials? Unfortunately, allowmg judges to decide which experts

are more expert than others would replace an objective numerical
conception of general acceptance with a more subjective process

The vagueness in the Frye standard was reflected.in the varymg
applications of the technique in lower courts.” . Many cntlcs were

71. 9CHARLES A. WRIGHT & ARTHUR R. MILLER FEDERALPRACHCEAND PROCEDURE
§ 2527 (1971).

72. See, e.g., Gianelli, supra note 3, at 1208-10. -

73. Seeid. See also Tahitih V. Lee, Court-Appointed Experts and ]udxcml Relucrance
A Proposal o Amend Rule 706 of the Federal Ra!es aof Evidence, 6 YALE L & POL'Y REvV.
480, 482-84 (1988). '

T4, See, e.g., Giannelli, supra note 3, at 1208,

75. M.

76. Inconsistency of application “became the cmcnble in which Frye was rccxammed
sometimes questioned, often implicitly modified, and occasionally ' rejected.” Mark
McCormick, Scientific Evidence: Defining a New Approach to Admissibility, 67 IowWA L.
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’dxssatlsﬁed because. they felt: that the. standard was too vague and

unworkable.” - As the perceived: utlhty of Fiye diminishad, courts and )

commentators attempted to suggest altemanve ﬂexlble approaches to the _ o

adm1551b111ty question.” As eaﬂy as 1954; Dean McCormlck argued that

general acceptance “is a proper condition upon the coutt’s taking jlldll’:lal D

notice of scientific facts, but not a cntenon.‘for‘ the adnnssxblhty .qf*’.i :
scientific evidence. Any relevant conclusions which are supported by

qualified" expert witnesses -should be received unless there ‘are other‘.' R Lo

reasons for exclusion.”™ However, courts had already apphed Frye in ;

such contexts as the “admissibility of sodium pentothal, . . . spectroscop-

ic analysis, .. . sound spectrometry (voiceprints), neutron actwahon'
analysis [and] other techmques "% Thus, in spite of growing cntmlsm '
courts continued to apply thie doctrine, especially -in criminal cases.® - -

C. ’Hze Federal Rules of Evidence

Tn 1975, the codification of the Federal Rules of Evidence offered an
opportunity to clarify at least some aspects of the debate about admissibil-
ity of scientific evidence. Although Frye still enjoyed wide-spread
acceptance in federal and state courts, the Rules did not directly address
Frye. Consequently, commentators and judges found anthority for both
the continuing relevance and the demise of the gemeral acceptance
standard in the language of the new Rules.® This debate became a
complicated fight over statutory interpretation. :

Most attention focused on Rules 402, 702, and 703. Rule 402
 provides that “[a]ll relevant evidence is admissible except as provided by
the Constitution of the United States], Congress, the Rules, or the

REv. 879, 884 (1982).

77. See, e.g., Strong, supra note 5, at 14 ("The Frye standard . , . obscure[s] proper
considerations [and] . . . [i]t is questionable . .. whether {Frye] with its introduction of a
basic inconsistency . . . is essential . . . ."); United States v. Downing, 753 F.2d 1224,
1237 (3d Cir. 1985) (discussing serious flaws of the Frye approach in the context of a
criminal case where the defendant sought to admit expert testimony regarding the reliability
of eyewitness identifications),

78. See, e.g., Gianneili, supra note 3, at 1228,

79. CHARLES T. MCCORMICK, HANDBOOK. OF THE LAW OF Evmmcs § 170 (1954).

8() Giannelli, supra note 69, at 189-190 {citing various cases). !

. See, e.g., United States v, Todd, 964 F.2d 925, 930-31 (9th Cir. 1992); Umt:d States -
v, Alexander 526 F.2d 161, 163-64 (8th Cir. 1975). See generally Chesebro, supra note
57, at 1693-95 {citing over sixty criminal cases applying Frye).
‘82. See, e.g., Giannelli, supra note 69, at 195 (citing various cases).
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Supreme Court] . vadence Whlch is not relevant is not admmsn
ble.”® Rulc 702 allows the ‘admission of any expert test:mony ihat w1ll
assist the trier of fact.™ Since Rule 402 already allows admission of all .. -
relevant evxdeﬂce, the existence ot‘ Rule 702 suggests another standard for o
-the admissibility of sclentlfic evidence - above the Rulc 402-based-,'
relevancy required of all evidence. - Rule 703 “allows an’ expert to ‘base Sl
an opinion on data that could not have been admitted in ev1dence C o
provided it is of the type teasonably relied upon by expens m formmg B
opinions in that field.”® i
The intent of the drafters of the: Federal “Rules of Ev:dence as‘ _
evidenced by the Rules’ fairly broad language, - is that most relevant,‘ﬁ -
scientific evidence should be admitted.* Even though the drafters: were:'_ D
aware of the Frye standard and expressed concern regarding both the
“practice of shopping for experts” and the “venality of some. expens e
the rules do not seem to explicitly address the general acceptance i
standard. Seemingly undeterred by the deliberate. fallure of the drafters"" 2
of the Rules to codify or reject the Frye- gcneral aoceptance sta.ndard the
majority in Daxbert implied that Rule 702 requires the judge to act asthe
guardian.® The argument that the Rules would nof allow admission of
evidence that is utterly devoid of scientific basis or merit ha's'suppcﬁ.?g
At the other extreme, however, valid scientific testimony that builds upon S
a foundation of tested scientific methods should certainly be admitted.if S
itisrelevant. The difficulties lie in choosing an appropriate cut-off p;o‘i_nt‘.a ,
along this continoum and defining the meaning of “validity” . and . -

83. FED. R. EvID. 402.

84. See supra text accompanying note 23. ‘

85." Mark McCormick, supra note 76, at 888. Rule 703, Bases of Opinion Testimony by
Experts, states that “[tlhe facts or data in the particular case upon which an expert bases an
opinion or inference may be those perceived by or made known to the expert at or before .
the hearing. If of 2 type reasonably relied upon by experts in the particular field in forming
opinions or inferences upon the subject, the facts or data need not be admissible in
evidence.” FED. R. EviD. 703.

86. See FED. R. EvID. 402.

87. FED. R. EVID. 706 advisory committee’s note. Rule 706 allows _]udges tu use court-
appointed expert witnesses. FED. R. EVID. 706.

88. See supra note 36 and accompanying text.

R9. See, e.g., Troyen A. Brennan, Helping Courts With Toxzc Torts: Some Proposals
Regarding Alternative Methods for Presenting and Assessing Scientific Evidence in Common
Law Courts, 51 U. PIIT. L. REV. 1, 9 (1989) (arguing that judges could interpret FED.
R. EviD. 702 to exclude expert testimony); Edward R. Becker and Aviva Orenstein, The
Federal Rules of Evidence After Sixteen Years—The Effect of “Plain Meaning" Jurispru-
dence, the Need for an Advisory Committee on the Rules of Evidence, and Suggestions for - .
Selective Revision of the Rules, 60 GEO. WASH. L. REv. 857, 830 (1992) (discussing -
creating a reliability requirement in the Federal Rules of Evidence),

H
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relevance

. The silence of the Rules in amculatmg speclﬁc standards a.nd{“’“ :
guidelines, however, means that trial judges have great’ leeway. in- :
admitting scientific evidence.. Thus Chief Justice Rehnquist’s desiteto - . -
overturn Frye without creating a reliability standard or offermg cntena o |

to apply Rule 702 seems somewhat. mlsgulded Silence on this issue- by"'
the Daubert majority would simply mean that judges would. contmue to -
develop their own interpretations of the Rules and thereby i mcrease hoth -
inconsistency and confusion. Without additional guidelines; the. Daubertt ‘
decision would have madé an almost insignificant contribution to' the.-
evolving judicial approaches to the admission of novel scientific evidence:

D. Precedemt After the Federal Rules of Evidence

Even after the enactment of the Federal Rules of Evidence in 1975,
many courts and commentators disagreed about the status' of the Frye
general acceptance test, Three circuits said that Frye had not survived the
enactment of the Federal Rules of Evidence, but six circuits continued to
apply the doctrine.® The most notable recent case supporting Frye was..

- the Fifth Circuit decision in Christophersen-v. Allied Signal Corp.*'
Alternatively, United States v. Williams was one of the leading decisions
after 1975 to question Frye.” Finally, United States v. Downing, a 1985

criminal case, rejected Frye in favor of flexible criteria that are similar

to, but more extensive than, the criteria developed in Daubert.”

In Christophersen, the Fifth Circuit sitting en barc applied the Frye
test to analyze “the validity of an expert’s methodology. [and] determine
whether it connects the facts to the conclusion in a scieniiﬁ;ﬁally valid -
way.”® That court found that the plaintiff’s expert testimony, which
atiempted . to prove causation between nickel/cadmium exposure and
cancer, “failed to clear ... the Frye hurdle . ...”” The majority
neither addressed the controversy regarding Frye nor attempted to justify
the application of the Frye standard in the tort context of the case.

90. Sez Brief for Petitioner at 17, Daubert v. Memell Dow Pharmaceuticals, [nc., -113 ’
8.Ct. 2786 (1993) (No. 92-102).

91. 939F.2d 1106 (5th Cir.) (per curiam) (en banc), cert. demed 112 8.Ct: 1280 (1991).

02. 583 F.2d 1194 (2d Cir. 1978), cent. denied, 439 U.S. 1117 (1979).

03, 753 F.2d 1224 (3d Cir. 1985).

94, 939 F.2d at 1115,

95, Id. at 1116.

96. The dissent by Judge Reavley was critical, however, of the mamm:y s apphcauon of
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W‘llzams, in”contrast, consxdered the apphcabxhty of Eye m the T
criminal context and adnmted spectrographlc analysns even though itdid:.© .- o
not meet a strictly construed ‘standard of general acceptance 9 The court - ..

noted the difficulty in applying Frye, especmlly_regardmg the _sc_:lectmn of
" a “relevant scientific community.”® Consequently, ‘it opted for an- . ~

analysis directed towards the reliability of the technique and its tendency. -~

to mislead.” While this case did not expliéitly reject Frye, its flexible -

inquiry encouraged alternatwe approaches ta the admlsslbxhty of novel.:.;‘ I

sctenl:lﬁc evidence,
The majority - approach in Daubert resembles Umted Sta:es v.

Downirg, in which the court concluded that g-eral acceptance should'- o

be rejected as an mdependent controllmg standard of admlsmblhty, and o
held that “a particular degree of acceptance of a scz_em:ﬁc techmque o
within the scientific community is neither a necessary nor a sufficient .

condition for admissibility; it is, however, one factor tliat a district 'co'urt" o

normally should consider . .. .”'% - The Dawmng court- noted the
problems of applying the Frye standard and adopted a plam language,
reading of Federal Rule of Evidence 402.'" ‘ :
After rejecting Frye, the Downing court adopted a more flemble -
approach to admissibility of novel sc1ent1ﬁc evidence.® The court
depended on judges to assess the reliability of novel scientific evidence
based on the facts of each case and balance that assessment ‘against the
danger that the evidence would confuse or mislead the jury.'” In
assessing reliability, the court discussed many factors that should be

considered “in contrast to the process of scientific ‘nose-counting’ [in]
. . Frye.”® It recognized that: .

In many cases, however, the accebtahce factor may well be

Frye. He noted that the majority applied Frye beyond previous applications in the Fifth
Circuit. Jd. at 1134 (Reavley, I., dissenting). Judge Clark in his concurring opinion agreed
with the dissent’s view of Frye and added that the general acceptance standard had “not
survived the enactment of the Federal Rules of Evidence , . , and [was] neither a good mle
nor one the Court must adopt to decide this case.” Jd. at 1120 (Clark, J., concurring in the
result). The Daubert decision appears to vindicate the dissenting view.

97. 583 F.2d at 1197-1201.

98, 7Id. at 1198,

99. Seeid.

100. United States v. Downing, 753 F. 2d 1224, 1237 (3d Cir. 1985).

101. See id. at 1235.

102, See id. at 1238-39.

103. See id. at 1237-41.

104, Id, at 1238,
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decisive, or nearly so. Thus, we expect lhat a tcchmque e

that. satisfies the Frye test usually, will: be found to- he o

reliable as well. On the other. hand a known techmque L o
~ which has been able to attract only minimal support thhm‘j_-‘ SO
the community is likely to be found.: unrehable Sbue
" wlhere a form of scientific. expertise. has no estabhshed‘- g
“track record” in' litigation, the court-may look to other
factors that may bear on the reliability of the evidence. !

Some of these “other factors” include: (1) the novelty of the tech;iiqiie'
and its relationship to established modes of scientific analysis; (2) the
existence of specialized literature dealing with the technique; (3) the

likelihood that the scientific basis of the new technique has been exposed |
to critical scientific scrutiny; (4) the quallﬁcauons and professxonal stature B

of the expert wilnesses; (5) the non-judicial uses to which the scientific
technique may be and is put; (6) the frequency thy which the mel:hod

leads to erroneous results; (7) the type of error: generated‘ by the .

technique; and (8) whether the expert tesnmony has been offered. in-

earlier cases to support or dispute the merits of a particular procedure.'% -

The court noted that “other factors could be added to the lllst.?"l‘”" .
E. The Daubert Approach

While the fact that Daubert has been extenéively cited in the last’
eight months indicates that Daubert is a sigﬁificant developmexit in the
admissibility of novel scientific evidence,'™ the real-world impact of the
case will not be extensive. This section will focus on several themes,
First, Daubert only superficially changes the character of current
approaches to admission of scientific evidence by increasing flexibility.
Second, Daubert does not pay enough attention to the need for judicial .
consistancy. '

105, M.

106. Md. at 1239.

107. H.

108, See, e.g., United States v. Evanoff, No. 92-3435, 1993 U.S. App. LEXIS 31033
(Bth Cir. November 30, 1993); Hodges v. Secretary of the Dep’t of Health and Human
Servs,, No, 92-5089, 1993 U.S. App. LEXIS 29590 (Fed. Cir. November 15, 1993); Porter.
v. Whitehall Labs., No. 92-1962, 1993 U.S. App. LEXIS 28390 (7th Cir. November 1,
1993); United States v. Martinez, 3 F.3d 1191 (8th Cir. 1993). The decision is also
significant in that the Supreme Court noted the importance of the admlsslblllty of novel
sclenuﬁc evidence for the first time.
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Commentators will probab]y dlffer regardmg Daubert ] 1mpact ’I‘he" , -
argument that Daubert will not mgmﬁcanﬂy affect the outcome - of most' A
admissibility dtSputes has elements of truth, since some courts had '

previously moved away from the Frye standard and apphed the sort of . "

criteria that are discussed as relevant by the ma_|onty in the Daubert -
opinion, especially outside the cnmmal context.'® Inaddmon state courts e

may decline to follow Daubert irrespective of the ongms of their current

system of evidence. Those states that follow. Frye asa common—law ru]e S ‘

are potentially unaffected by Daubert whtch relies on statutory mterpreta—”

tion of the Rules to overturn Frye for federal courts.™. Even the "35 SN
states [that] have evidence codes pattemcd after the [Rules] are_ free . T

to construe their rules differently."'"! .

'However, Daubert represents a major paradlgm shift for many courts L

because it requires that flexibility replace the 70 year-old prism of Frye. -

Because Frye dominated thinking about the admissibility of scientific .'

evidence in many district courts.for criminal cases, :uid-beoaﬁ'se the test "
had been expanded into the civil arena in cases like Christophersen, -

Daubert is useful in explicitly moving certain courts away from a narrow
“general acceptance” analysis. AJthoughDaubertdoeé notﬁtevent jl-ld'gesr ' F

from looking to the level of acceptance of a novel scientific technique by o it

the scientific community, its broad framework could allow some. types of S

testimony that might have been excluded under Frye o be: admmed in

future disputes. This process will lead to a broader examination- ot‘ the

various issues relevant in gauging the rehabﬂtty and relevance of
proffered evidence. : :

Attention to the factors. monvatmg the demsmn to overtun Fn:e also -
indicates that Dawuber: tepresents more of a paradigm shift than a.
fundamental change. To a great extent, the Justices are formalizing and -
nationalizing decades of commentary and case law in the lower courts
regardirg the admission of scientific evidence."? The Justices shared a
keen sense of the need to balance greater' judicial access against the
potential for abuse via manipulation of juries and the judicial system, - In
the liberalizing context of the Federal Rules of Evidence, the Court
allowed other judges the ability to legitimately accept relevant and reliable
novel scientific techniques without turning litigation into a scientific free-

109, See the discussion of Dawning, supra text accompanying notes 96-103.

110. See RONALD 1, CARLSON ET AL., EVIDENCE IN THE NINETIES 38 (Supp. 1993).
111. M.

112. See, e.g., Dawning, 753 F.2d at 1224.
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The quest for consistency regardmg adxmss:blhty wxll not be settled by' G

moving to a different set of standards because deferent courts mlght stlll

interpret the criteria to support inconsistent posmons on admss1b111ty Tn S

fact, without additional guidance regardmg apphcauon of the flexible .

critetia, Daubert may actually lead to greater mconsxstency leferent‘4 -
federal courts may apply the more manipulable Daubert criteria to -
produce more inconsistent outcomes than the Frye approach, which relied - -

on a numerically-based concept of general acceptance.  In addmon, if
state couris continue to apply Frye, inconsistency between federal and
state courts will have increased afier Daubert, and ihe danger of foram
shopping may also increase. Ironically, the main 1eason offered by the -
Court for its grant of certiorari was that the lower courts had been
inconsistent in their methods and resuits.'? ; Lo
One important issue affecting consistency that was unanswered by the
Supreme Court in Daubert was whether applications of the flexible

criteria would be cons1dered issues of law that would be revnewed de" '

nove on appeal. This. proposmon was adopted by the circuit court in
Daubert but was not addressed by the Supreme Court.!™ = Since the

criteria for admissibility do not depend on findings only accessible at the
trial level, judges may independently review on appeat the application of
the criteria as matters of law." De novo review by circuit courts would -

support efforts to build consistency in applicatich of the flexible criteria o

with Tespect to partlcular technologies.. Even allowmg for the effects of
de novo appellate review, consistent application of the Daubert criteria
will continue as a pressing issue. _

Instead, consistency will require more serious cons:deranon of povel
or more “radical” techniques. -For example, true nationwide consistency .
might require either Supreme Court- rulings on cach important novel

technique or the establishment of a commission whose role is to offer

binding guidelines regarding ‘each potential type of novel scientific -
evidence.''® Unfortunately, these solutions may have their own problems,
and the overall challenge of consistency is not further addressed in

113. Daubert, 113 8.Ct. at 2792.

114. Compare 113 S.Ct. at 2786 with 951 F.2d at 1130.

115. See 951 F.2d at 1130.

116. Cf James A. Martin, The Proposed “Science Court”, 75 MicH. L. REv. 1058
(1977} (discussing the creation of a national body to review issues relating to sciemific
evidence).
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Daubert. Ulumately, 1he soluuon mav arise through revision of the »
Federal Rules of Evidence to more adequately address these concerns. .
While the dissent advocates an approach that would sunply declare
Frye invalid and leave further development to future cases, the criteria
offered by the majority are on balance more helpful than prohlematlc '
Although as discussed in Chief ,,Iust:ce Rehnquist’s opinion, ail criteria
for the consideration of complex issues raise many other questions,’”
silence would be inefficient as well as unacceptable. Guidelines of the ‘.
sort offered by the majority are the minimum necessary 1o effectively
begin to counteract decades of neglect by the Supreme Court. Wisely,
the majority mirrored the reasonable approach outlined in Downing rather -
than charting an entirely novel or more radical approach to adr_niésibility.

- SUMMARY

The framework established by Daubert, because of its flexibility, does - i
not offer much binding gtiidancc regarding the parameters of the '
admissibility inquiry other than establishing that admissibility is broader
than mere general acceptance. Examination of a process or technique
independent of external considerations is difficult, if not impossible. In
making their decisions, judges will almost inevitably be influenced by .
their notions of the underlying validity of the scientific’ techniques and -
these notions will continue to play a crucial role ;in the admissibility of
testimony even after Dauberr. - Although' Chief Justice Rehnquist
criticized the factors offered by the majority, his solution to leave it to
trial judges in future cases is unsatisfactory, because in the absence of
even artificial criteria, the subjective opinions‘and feelings of individual
judges take on greater importance. Realizing this tendency, the majority
made a valiant effort to offer some guideposts, even though they may be
confusing and somewhat vague. This advice will have to suffice until
revision of the Rules makes a“more successful and consistent apprdach
possible.

117. Daubert, 113 8.Ct. a1 2799-2800 (Relmqulst, C.J., concurring in part and dissenting
in part).








