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I N T R O D U C T I O N  

America's movement to a digital network infrastructure may be 
threatened by the unavailability of high speed network channels to some 
sources of information. One reason for this unavailability is fear by net- 
work intermediaries that they may face legal liability for carrying harm- 
ful messages. The effects of this unwillingness could be ameliorated by 
requiring networks to provide equal access to all sources, but changing 
the law in such a manner would raise First Amendment questions. 

Public policy goals for information exchange in American society his- 
torically have been pursued by a combination of market forces and legal 
regulation. When the marketplace is thought adequately to protect legiti- 
mate values, American society is generally content not to intervene with 
laws; however, as the marketplace changes, legal concepts must adapt. 
Shifting from older technologies to electronic mail and electronic pub- 
lishing technologies changes market structures dramatically. Therefore, 
it is appropriate to consider how traditional concepts of regulation should 
evolve as market structures change. 

New information technologies permit separation of information and 
its value-added features from physical formats, making it possible for 
multiple suppliers to add different types of value to what ultimately 
becomes a single information product. 1 The people or organizations 
who create the information content are different from those who organ- 
ize it to facilitate electronic retrieval, who are in  turn different from 
those who market it. All of those people are different from those who 
permit dial-up access through an ordinary telephone line. This disaggre- 
gation of supply means vertically related stages in the production process 
that used to be organized through internal firm hierarchy now must be 
organized through the market and the legal system. The legal system is 
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struggling to adapt traditional doctrines 2 to new market  structures and 

technologies of  informat ion product ion and distribution. Much  First  

Amendment ,  c o m m o n  carrier, 3 and tort l iabili ty law originated when 

suppliers of  the end products were also the originators of  content.  

Because  this is not  true in an electronic envi ronment ,  the assumptions  on 

which the traditional legal doctrines are based may  no longer  apply. 

The growth of  digital  networks as media  for exchanging informat ion 

has raised three concerns:  (1) Under  what c i rcumstances is a network 

provider  l iable for defamation,  invasion of  privacy, or other torts 4 

because of  the content  o f  the informat ion exchanged or stored on  its net-  

work? (2) What  rights do network u s e r s - - b o t h  suppliers and consumers  

o f  i n f o r m a t i o n - - h a v e  to nondiscr iminatory  access to networks? (3) 

What  immuni t ies  f rom tort and equal access obl igat ions do the First 

A m e n d m e n t  provide? 

The traditional answers to all three quest ions depend largely on the 

degree to which a network exercises control over content.  A network 

that consistent ly abstains from reviewing content  supplied by its users 

and that does not  supply its o wn  content  is less l ikely to be liable for tor- 

tious injuries caused by the content  o f  messages passing through or 

stored on its network. Similarly,  a network abstaining from content  con-  

trol is more  likely to be a c o m m o n  carrier, with legally enforceable obli-  

gations to afford nondiscr iminatory  access to its services, except where 

discr iminat ion can be justified. In other words, a network wishing to 

min imize  its exposure to tort l iabili ty can do so by  holding itself out as a 

c o m m o n  carder.  

Under  accepted legal theory, a network services provider  can choose 

whether  it wishes to be a conduit ,  with tort immuni ty  and equal  access 

obligations,  or  a publisher,  with First  A m e n d m e n t  editorial control 

2. Contract law adapts reasonably well to new technologies and market structures. Non- 
contractual obligations imposed to serve the public interest, to promote competition, and to 
ensure the opportunity for free expression are more difficult to adapt, because they involve 
shaping legal principles to serve fundamental public policy goals. 

3. Framing the analysis in terms of common carder obligations does not prejudge 
whether information value suppliers should have equal access obligations; nor does it pre- 
judge, if such obligations exist, whether they should be imposed by common law or by sta- 
tute and enforced by the regular courts or by a specialized administrative agency. Common 
carrier concepts pervade the law that is already applicable to many suppliers of information 
value. Tort and First Amendment concerns cannot be considered fully without relating 
them to common carrier concepts. To avoid implying preferences about the particular 
mode of equal access regulation, this Article uses the term "equal access" rather than "com- 
mon carrier" wherever practicable. 

4. A tort is a legal wrong entitling the victim to recover civil damages from the wrong- 
doer. Familiar torts include defamation (slander and libel), invasion of privacy, fraudulent 
misrepresentation, negligence, battery, assault, and false imprisonment. 
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rights. This choice can be manifested by an election announced gen- 

erally to the world. If the network holds itself out as a common cartier, 

it is treated as a conduit and does not have First Amendment  rights of  its 

o w n .  If  it asserts publisher status, it has First Amendment  rights, but no 

protection from defamation or other tort liability. These conclusions are 

far from certain because there is little case law on the subjects. In the 

absence of  statutory answers, the common law is where  a court 

presented with a controversy may find rules to a p p l y )  

Whether changes in the law are appropriate depends on the answer to 

a threshold question: Is legal intervention appropriate to ensure equal 

access? The answer to this question depends primarily on the technolo- 

gies involved in two rather different uses: two-party electronic mail 

("EMail") and electronic publishing, These technologies blur at their 

margins, and, with the advent of  networks that handle information at 

varying levels of  abstraction, sometimes become indistinguishable. The 

legal problems also depend on market structures because these structures 

affect the ability of  market forces to be effective regulatory alternatives 

to legal intervention. Finally, the feasibility of  policy alternatives 

depends on a political calculus. 

A. Genesis 

Discussions about the future of  the Internet, and the potential for a 

National Research and Education Network, focus attention on the 

respective roles of  high-speed backbone networks, mid-level  networks, 

and specialized networks, or other electronic service providers to end 

users. Mitchell Kapor, developer of  Lotus 1 -2 -3  and founder of  the 

Electronic Frontier Foundation, has provided leadership by raising ques- 

tions about the characteristics of  this new electronic information market- 

place. Kapor has offered several working propositions: First, 

consumer-oriented value will need to be added by those in the informa- 

tion distribution chain closest to the consumer. This point in the distri- 

bution chain can be called retailing for convenience in discussion. 

Second, retailers cannot reach substantial markets without access to 

mid-level networks and the backbones. Third, technology trends result 

5. The evolution of common carrier common law doctrine was largely arrested by the 
period of comprehensive economic regulation of transportation and communications from 
1889 to the mid-1970s. Nevertheless, common carrier obligations during the period of 
comprehensive regulation were interpreted by reference to common law doctrines. There is 
some authority for the proposition that common law now replaces administrative regulation 
where carriers have been deregulated. 
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in low barriers to entry at the retail level, ensuring a reasonable diversity 
in technological approaches and points of view. Fourth, mid-level net- 
works and backbones may be unwilling to let diverse retailers use their 
network facilities if they are exposed to civil and criminal liability for 
the content of the traffic generated by such retailers. Fifth, economies of 
scale are such that market competition is not likely to provide ready sub- 
stitutes to a mid-level network or backbone that refuses to carry a partic- 
ular type of traffic. 6 

B. Value-Added Framework 

New technologies permit disaggregation of value-adding services and 
splinter entities formerly subject to legal regulation. The dimensions of 
new information technologies can be explored more carefully by consid- 
ering ten discrete characteristics or attributes of information products, or 
"types of value." These types of value can be unbundled and assembled 
by various agents through high-speed digital networks or CDROMs for 
eventual presentation to the end user. Vertically integrated publishing, 
adding all ten types of value, may be less desirable as consumer prefer- 
ences shift toward electronic formats and away from paper ones. 

The value-added analytical framework posits that information pro- 
ducts are bundles of ten types of  value added through creation, organiz- 
ing, retrieval-and-assembly, and marketing processes: 

Process Type of Value 

Creating 1. authorship 

Organizing 2. chunking- 
and-tagging 

3. internal 
pointers 

Print Examples 

Content generated by original 
author 

Organization boundaries: sec- 
tions, paragraphs, pagination, 
chapter boundaries; headings 
and titles, running headers and 
footers, page numbers 

Tables of contents, indices 

6. Conversations with Mitchell Kapor (Nov. 1990-Jan. 1992); see also Mitchell Kapor 
& Jerry Berman, Building the Open Road: The NREN as a Testbedfor the National Public 
Network, in BUILDING INFORMATION INFRASTRUCTURE: ISSUES IN THE DEVELOP- 
MENT OF TI-!E NATIONAL RESEARCH AND EDUCATION NETWORK 199, 213-14 (Brian 
Kahin ed. 1992). 
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Retrieval 
& Assembly 

Marketing 

4. extemal 
pointers 

5. presentation 

6. duplication 

7. distribution 

8. promotion 

9. billing 

10. integrity 
assurance 

Bibliographies, footnotes 

Print on paper; video displays 

All copies after the first 

Getting the information from 
the generator to the consumer 

Advertising; inclusion in lists; 
product reviews 

Identifying users; assessing 
prices, collecting money 

Guaranteeing the accuracy, 
expertise of suppliers of each 
type of value; guaranteeing 
against forgery or tampering 

A modem print publisher is a broker or assembler of all of the types 
of value. The publisher arranges with an author to supply authorship 
value and has designers and copy editors on staff or under contract to 
supply chunking-and-tagging value. Authors also supply substantial 
chunking-and-tagging value, typically determining the boundaries of 
paragraph, section, and chapter chunks. Publishers supervise extractors, 
who prepare internal pointers value in the form of tables of contents and 
indices, arrange with the Library of Congress for the cataloging- 
in-publication information and with Books in Print and reviewers for 
external pointers value, contract with printers and binders to supply 
duplication and presentation value, work with advertising agencies for 
promotion value, and handle distribution and billing value through 
warehousing and order fulfillment. Publishers traditionally also play an 
important quality control function, not only by editing and checking for 
clarity and accuracy, but also by selecting material, deciding which 
authors communicate effectively, and deciding which authors or con- 
cepts of information packaging are sufficiently authoritative to be useful 
to user communities. 

Chunking-and-tagging value, internal pointers value, and external 
pointers value increase utility to consumers because they reduce the cost 
of manual browsing, searching, and retrieving. With print technologies, 
chunking-and-tagging value involves all basic typographic design fea- 
tures. Scanning a newspaper is easy because the material has consider- 
able chunking-and-tagging value. It is easy because newspapers with 
state-of-the art design features have indices (internal pointers value), 
which point to particular pages and story headlines (chunking-and- 
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tagging value). Researchers make use of external pointers value when 
they consult the Index to the New York Times or the Readers' Guide to 
Periodical Literature. These resources also have pointers to human- 
processible tags and chunks, such as call numbers, page numbers, and 
article titles. 

Information products are bundles of these different value types. For 
example, a typical book is a bundle of authorship value (in the raw text), 
chunking-and-tagging value (in the structure of the articles, sections, 
pages, and paragraphs), internal pointers value (in the tables of contents 
and indices), and presentation value (in the bound and printed text). 

The ten-type value-added framework also accommodates EMail and 
electronic publishing. Legislatures, courts, administrative agencies, 
newspapers, and other print publishers are the primary providers of 
authorship value in electronic publishing. Electronic database 
services--sometimes several, linked through gateways--supply 
chunking-and-tagging value. 7 Other electronic gateways may supply 
external pointers value to provide a single point of access to multiple 
databases. Value-added communications networks supply duplication 
and distribution value. Local exchange telephone carders supply other 
distribution value. Electronic database services, electronic gateways, 
and value-added networks all supply promotion, billing, and integrity 
assurance value. EMail technologies organize the supply of value dif- 
ferently, with more emphasis on the supply of distribution value and less 
emphasis on the supply of the chunking-and-tagging, extemal pointers, 
and promotion and integrity assurance values. 

While it may not be possible to postulate a single electronic 
equivalent of a book, it is possible to identify competing ways of supply- 
ing the major types of values and the market structures likely to be 
relevant to legal regulation. 

C. Scope and Organization of This Article 

This Article begins by articulating policy goals. It then proceeds to 
probe in some detail three major analytical components: equal access 
and its corollary, common carder status; tort liability principles, with 
defamation liability as the model to which other types of tort liability 
may be compared; and First Amendment principles. Superficially, First 
Amendment principles may seem most important. This impression is 

7. The original material was chunked and tagged for print-on-paper formats. Usually, an 
electronic database vendor removes much of that chunking and tagging and substitutes 
chunking and tagging more appropriate for the electronic formats. 
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incorrect, for the First Amendment is a limitation on legal obligations, 
rather than a source. The First Amendment only affects specific types of 
obligation that may be imposed through tort liability or equal-access 
obligations. Thus, it makes sense to explore those sources of obligation 
before considering First Amendment immunities. 

The last Section of the Article develops policy recommendations. It 
identifies interrelationships among the three conceptual categories and 
articulates principles for the future. Then, it applies the principles in 
light of present and future market structures. It explores the advantages 
and disadvantages of common law evolution, as opposed to statutory or 
administrative prescription of the principles. It concludes with specific 
recommendations for action by institutions. It argues that the time is not 
appropriate for a comprehensive codification of access, tort liability, and 
First Amendment principles. Rather, it states that common law courts 
should deal with actual controversies as they arise, imposing liability 
only when plaintiffs establish defined criteria. The FCC and other policy 
bodies should invite comments and reports of denials of access. Con- 
sideration should be given to establishing a voluntary system for provid- 
ing electronic notice of equal access policies by network intermediaries. 

This Article focuses on the handling of textual information by elec- 
tronic networks, rather than the handling o f  activities associated with 
images and sound. However, the technology of radio and television 
broadcasting is rapidly converging with the technology of text messag- 
ing. Multimedia products on personal computers will likely stimulate 
demand for present text network services to accommodate digitized 
audio and video information. Accordingly, it is artificial to separate 
radio and television broadcasting and cable networks from other kinds of 
electronic networks. When appropriate, this Article addresses extension 
of these concepts to video broadcasting and cable networks. 

I. P O L I C Y  G O A L S  

Any legal framework for resolving the conflicting interests should 
serve the following three goals: (1) There should be a diversity of infor- 
mation products and services in a competitive marketplace; this means 
that suppliers must have reasonable autonomy in designing their pro- 
ducts; (2) users and organizers of information content should not be fore- 
closed from access to markets or audiences; and (3) persons suffering 
legal injury because of information content should be able to obtain 
compensation from someone if they can prove traditional levels of fault. 

The first goal, diversity, reflects values derived from both capitalism 
and political democracy. Allowing diverse political views is at the heart 
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of democracy, while allowing the market, rather than the government, to 
determine product characteristics, including the characteristics of infor- 
mation products and the terms on which suppliers and consumers of such 
products trade, is at the center of competitive market assumptions. A 
diversity of information products will not exist unless suppliers have rea- 
sonable autonomy in designing their products. Suppliers must be able to 
define the nature of their information services. For example, a supplier 
of an EMail service, not defined or promoted as offering electronic pub- 
lishing, public bulletin board, or other "one-to-many" services, should 
not have a duty to allow mass mailings on its service. 

The second goal, access, reflects concern that users and organizers of 
information content should not be foreclosed from access to market or 
audiences. The autonomy implicit in the first goal could lead to denial of 
access to some information providers. This means that legally enforce- 
able duties may be necessary to prevent information bottlenecks. In 
non-bottleneck situations, competition may sufficiently support this goal. 
However, a market structure in which there are many suppliers of essen- 
tial services, all of whom deny access to certain users or content organiz- 
ers, would warrant some legal remedy. 

The third goal, compensation, reflects a belief that persons suffering 
legal injury because of information content should be able to obtain 
compensation from someone if they can prove traditional levels of fault. 
The law allocates responsibility for traditional types of harm flowing 
from information content such as invasion of privacy, defamation, and 
copyright infringement. These allocations should work so that there is a 
potential defendant in every case whele legal injury and requisite fault 
are present. This goal is intended to ensure that the potential defendant 
with ultimate responsibility has sufficiently "deep pockets" to provide 
meaningful relief. 

This third goal maps fairly neatly onto the tort liability branch of law, 
although there are important tensions between it and the first two goals. 
The first goal, diversity, maps fairly neatly onto First Amendment con- 
siderations, but has been limited by common carder and tort liability 
doctrines necessary to ensure fulfillment of the second and third goals. 

A m o n g  the goals, conflict is most acute in the context of electronic 
publishing and least acute in the context of two-party EMail, because 
two-party EMail poses less risk of harm to third parties. Thus, it is 
appropriate to deemphasize tort liability concerns. The equal-access 
goal is easier to satisfy because of the possibility of ad hoc arrangements 
directly between sender and addressee as a market-based default possi- 
bility. 

The goal conflict is greater in electronic publishing. Publishing aims 
at larger audiences, thus increasing the potential harm to third-party 
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interests. Reaching larger audiences entails a greater need for appropri- 

ate means of communicating with those audiences. This need raises the 

possibility of conflict. The desires of information originators for access 

to means of communication controlled by others may conflict with the 

First Amendment rights of the author, the conduit controller, or the con- 

sumer. 

I I .  U N I V E R S A L  A C C E S S  

Universal access can be ensured by market forces, by common-law or 

statutory common carder duties, or through application of the antitrust 

laws. Each is considered in the subsections that follow; the final sub- 

section applies the legal concepts examined to the new digital infra- 

structure technologies. 

A. Common Law Approaches 

Policies promoting equal access to services, products, or facilities per- 

ceived as essential are not new. The duty to provide equal access is not 

placed on all businesses, but only those which sufficiently affect the pub- 

lic interest to warrant judicial involvement. At common law, common 

carriers were subject to legal duties even if they were privately owned 

and operated. These duties reduced the business 's power to deal with 

whomever it chose for whatever price it could demand. 

1. Common Carrier Duties 

Once a business was classified as a common carder, it was req:dred to 

serve all who appied. 8 The carder was liable for any refusal or failure to 

do so 9 in a mandamus action or an action for trespass. A mandamus 

action could be brought to compel the business to serve the applicant as 

8. See Cook v. Chicago, R. I. & P. Ry., 46 N.W. 1080, 1082 (Iowa 1890) (arguing pub- 
lic or common carriers bound to accept and carry all upon being paid reasonable compensa- 
tion); McDuffee v. Portland & R. R.R., 52 N.H. 430, 448 (1873) (legally binding common 
carders to accept and carry for all upon payment of reasonable compensation); but see Ben- 
nett v. Dutton, l0 N.H. 48 l, 486 (1839) (innkeepers and stagecoach owners may refuse ser- 
vice based on character, condition, or purpose of applicant). 

9. See McDuffee, 52 N.H. at 449; New England Express Co. v. Maine Cent. R.R., 57 
Me. 188, 194 0869). 
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required by its ob l iga t ion)  ° The  trespass action was avai lable for dam-  

ages caused by the fai lure to serve. l l  

The  carrier  was also required to provide  service on reasonable  

terms. 12 This included reasonable prices 13 and reasonable regulat ions 

for use. 14 Reasonableness  was determined on a case-by-case  basis. 

Later,  the common-ca r r i e r  reasonableness  standard was enlarged to 

prohibit  discr iminat ion among  customers.  As  described in McDuffee v. 

Portland & Rock R.R., " A  service or  price that would  o therwise  be rea- 

sonable may  be made  unreasonable by an unreasonable discr iminat ion 

because  such discr iminat ion is a violat ion o f  the c o m m o n  right. ''~5 

There  were  two branches o f  authority regarding whether  discr iminat ion 

was act ionable in and of  i t se l f )  6 The  first is exempl i f ied  by the Ohio  

Court  in Scojield v. Railway Co)  7 This branch emphas ized  that at com-  

mon law, 

" ' [ i ] t  was one o f  the pr imary obligat ions o f  the c o m m o n  

carr ier  to receive  and carry all goods offered for  transporta- 

tion, upon rece iv ing  reasonable hire . . . .  Thus,  in the very  

foundation and substance o f  the business there was inherent  a 

rule which exc luded  a preference  o f  one  cons igner  o f  goods  

ove r  another.  The  duty to rece ive  and carry was due to e v e r y  

m e m b e r  o f  the communi ty ,  and in an equal  measure  to each 

. . . .  Recogn iz ing  this as sett led doctrine,  I am not able to see 

how it can be admissible  for  a c o m m o n  carr ier  to demand  a 

different  hire f rom various persons,  for  an identical  k ind o f  

service under identical cond i t ions . "18  

10. See, e.g., State v. Citizen's Tel. Co., 39 S.E. 257,263 (S.C. 1901); State v. Nebraska 
Tel. Co., 22 N.W. 237 (Neb. 1885) (issuing mandamus to force telephone company to pro- 
vide service to sub.~cribers complying with established requirements); People v. New York 
Cent. & H. R. R.R., 35 N.Y. Sup. Ct. 543, 553 (1883) (allowing state to enforce people's 
fights by mandamus). 

11. See Weymouth v. Penobscot Log Driving Co., 71 Me. 29 (1880) (action on the case 
for damages caused by failure to perform). 

12. See Cook, 46 N.W. at 1082; see Shepard v. Milwaukee Gas Light Co., 6 Wis. 539, 
547 (1858). 

13. See Cook, 46 N.W. at 1082. 
14. See Shepard, 6 Wis. at 539, 540. 
15. McDuffee v. Portland & R. R.R., 52 N.H. 430, 451 (1873). 
16. Compare Cowden v. Pacific Coast S.S. Co., 94 Cal. 470, 478 (1892) (discrimination 

not sufficient) with Scofield v. Railway Co., 3 N.E. 907, 917-918 (Ohio 1885) (discrimina- 
tion sufficien0. 

17. 3 N.E. 907 (Ohio 1885). 
18. /d. at 919 (quoting Messenger v. Pennsylvania Ry. 36 N.J.L. 407, 410 (1873); see 

also Cook, 46 N.W. at 1082 (citing treatises stating fights of service arc meaningless if the 
companies can discriminate); New England Express Co. v. Maine Cent. R.R., 55 Me. 188, 
196 (1869) (Very definition excludes idea of unequal preferences); Western Union v. Call 
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The court went on to state that if the railroads were allowed to 

discriminate they would in effect become kingmakers by favoring one or 

more of the various competitors. This was against public policy because 

it would establish monopolies.19 

The second branch of authority was exemplified by Cowden v. Pacific 

Coast S.S. Co. 2° and Johnson v. Pensacola.  21 These cases followed the 

maxim stated by an English judge that "charging another person too little 

is not charging you too much. ''22 Under this line of cases, a plaintiff was 

required affirmatively to plead and prove that the defendant's prices 

were unreasonable. Proof of discrimination could only be offered to 

show that plaintiff's payment was unreasonable, but it was not deter- 

minative. 23 

The  Scofield court attempted to reconcile these theories while stating 

that to the extent that reconciliation was impossible, the Cowden view 

was contrary to the clear weight of authority: 24 

[W]here no other reason intervenes to engraft an exception on 

the rule, all the consignor can demand of the common carder 

is, that his goods shall be carried at a reasonable rate, not 

necessarily at an equal rate with all others. But when the 

reduced rate is either intended to, or has the natural tendency 

to injure the plaintiff in his business and destroy his trade, then 

a necessary exception is engrafted on the more general rule 

"In other words, if the charge on the goods of the party 

complaining is reasonable, and such as the company would be 

required to adhere to, as to all persons i n  like condition, it 

may, nevertheless, lower the charge of another person, if it be 

to the advantage of the company, not inconsistent with the 

Publishing Co., 62 N.W. 506, 510 (Neb. 1895) (Terms must be reasonable and non- 
discriminatory.). 

19. See Scofield, 3 N.E. at 918; New England Express, 55 Me. at 194. 
20. 29 P. 873 (1892). 
21. 1O Fla. 623 (1878). 
22. Scofield. 3 N.E. at 928. 
23. See Johnson, 16 Fla. at 667 (Discrimination may be a matter of evidence in deter- 

mining whether a charge is too much or too little for the service but the difference between 
charges cannot be the measure of damages unless it is established that the smaller charge is 
the true and reasonable charge.); Cowden, 29 P. at 875 (Though discrimination is evidence 
to show unreasonableness, it is no more than evidence tending that way.). 

24. See Scofield, 3 N.E. at 918. 
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public interest, and based on a sufficient reason. ' ' ~  

Under the Scofield rule, af ter  discrimination had been shown, three fac- 

tors were weighed: corporate interest, public interest, and justification. 

This rule effectively shifted the burden of  proof  from the plaintiff  to the 

defendant to demonstrate the reasonableness of  the rate and the sound- 

ness of  the purpose of  the discrimination. Some reasons found to be 
acceptable have been differences in service, 26 charity, 27 desire to 

develop distant business, 2s and volume discounts. 29 

The  duty to serve reasonably was enforced by actions for mandamus, 

for damages in trespass, or for unjust enrichment in assumpsit. The 

trespass action could be maintained for expenditures necessitated by 

excessive pricing. The damages would be the difference between the 

reasonable rate and the price that had to be paid for replacement ser- 

vice. 3° The more common action was in assumpsit. The cause of  action 

was based on the difference between the reasonable price and the 

amount paid to the defendant. 31 

It is difficult to draw a line between complete denial of  access to 

:facilities and discrimination in price or other services. If, for example, 

one says that only complete denial of  access is justiciable, one then 

makes it possible for a supplier effectively to deny access by charging an 

outrageous price. In order to guard against this practice, regulatory 

bodies may exercise control over a range of  prices in the guise of  

preventing denial of  access. Thus, limited equal access obligations tend 

to disintegrate over t ime into detailed price regulation accompanied by 

detailed accounting and reporting requirements. Price regulation usually 

involves cross-subsidies to serve policy goals that cannot be supported 

without market  entry and exit regulation. Thus, the full panoply of  ICC- 

and FCC-type economic regulation may be the end result of  any equal 

access regulation. On the other hand, it took approximately a century for 

limited common-law common carder  regulation to evolve into ICC- and 

25. ld. at 928-29 (source of quote unclear). 
26. See Western Union v. Call Publishing Co., 62 N.W. 506, 510 (Neb. 1895). 
27. See McDuffee v. Portland & R. R.R., 52 N.H. 430, 453 (1873). (citing authority) 

("If apparent discrimination turns out . . .  lto be] private charity, there is an end of the 
case") (dictum). 

28. See Scofield, 3 N.E. at 629. 
29. See Cook v. Chicago R. I. P. Ry., 46 N.W. 1080, 1082 (1890); cf. Sceheld, 3 N.E. at 

923 (recognizing authority permitting discrimination based on volume shipped, but declin- 
ing to apply it). 

30. See Johnson v. Pensacola, 16 Fla. 623,667 (1878); Western Union, 62 N.W. at 513. 
31. See Cook, 46 N.W. at 1080 (difference was unjust enrichment); Western Union, 62 

N.W. at 513. 
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FCC-type regulation, and the long period of  gestation may produce 

desirable results. 

2. Determinants o f  Common Carrier Status 

Common carrier obligations have been imposed to serve policy goals. 
In reflecting public policy, the courts have shaped the common carder 
category to take into account two primary considerations: protection of  
the public's expectations, and deterrence of  monopoly. In addition, 
courts have considered secondary factors including the public need for 
the service, the inequity of  allowing a business to reap a benefit from the 
public without a corresponding duty, and the inability of  individuals to 
protect themselves adequately without judicial intervention. 

Historically, one of  the most important determinants of  common car- 
der  status was whether one held oneself out as a common carder. This 
may seem an undesirable basis for determining externally imposed legal 
obligations because the obligor could determine its own obligations by 
the offers it made to the world. However, the justification for the "hold- 
ing out" theory was contractual. 32 A common carder achieved certain 
benefits by holding itself out as an inn, blacksmith (farrier), stage line, 
railroad, telephone company, or other similar business. The price it had 
to pay for these benefits was bearing the common-law common carder 
obligations, chiefly the obligation of  nondiscriminatory treatment of  cus- 
tomers. Although the FCC has repudiated this determinant of  common 
cartier status, preferring a policy based on market structure, it is a rea- 
sonable starting point to suppose tha t a network holding itself out as pro- 
viding service to the general public on standard terms may be treated as 
a common carder. 

One primary consideratiot~, protecting the public's expectations, 
springs from the voluntary undertaking of  a service by the business. 
This voluntary offer creates an implied contract with the public. The 
terms of the contract are supplied by law: The business must serve all in 
return for:reasonable compensation. 33 The key to the holding out theory 

32. See Phil Nichols, Note, Dedefining "'Common Carrier": The FCC's Attempt at 
Deregulation by Definition, 1987 DUKE L.J. 501, 507 & n.64 (citing SIR MA'ITHEW 
HALE, ANALYSIS OF LAW (1713) (Theory for enforcing dudes of common hosts, com- 
mon farriers, and common carriers was implied contract)). 

33. See People v. New York Cent. & H. R. R.R., 35 N.Y. Sup. Ct. 543, 550-53 (1883) 
(Railroad business has express contract in charter and implied contract based on the nature 
of the business); 46 Fed. Reg. 10,955 ¶ 12 (FCC statement describing common law back- 
round of common carrier); see also Bennett v. Dutton, 10 N.H. 481,487 (1839). 
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is the voluntary assumption o f  the service by the business.  34 The busi- 

ness a lways has the option to cease operation,  but once in operat ion,  the 

business must  serve reasonably.  35 It is an all or  nothing arrangement.  

The business may  take all the rights and obl igat ions or  none. 36 The busi- 

ness cannot  unilaterally designate whether  or  not  it wil l  assume the 

duties. 

Al though  the business may  intend to be a c o m m o n  carrier, the courts 

will  look to the nature o f  the business to determine whether  that c la im is 

warranted. 37 The clearest  example  o f  this analysis is Dutton v. Strong 38 

in which wharves  were  held to be public i f  " the purpose for  which they 

were  built, the uses to which they have been applied, the place where 

located and the nature and character  o f  the structure [were sufficiently 

public]. ''39 The  Court  went  on to say that i f  the dock "[were]  not  located 

in a harbor,  or  other  usual resting place for  vessels  . . .  and it had not 

been used by others or  held out as intended for such use, no impl icat ion 

[of public  use] would  arise. ''40 Similar ly,  in Bennet t  v. Dutton,  the court  

looked beyond the defendant ' s  assertions and held  that the defendant  

was a general  carrier  o f  passengers.  41 In a later discussion,  the F C C  con- 

c luded that the c o m m o n  law holding out theory was not  pr incipled 

because it a l lowed the business to designate  whether  it would  be regu-  
lated. 42 

Never theless ,  a l lowing self -determinat ion o f  the s ta tus  o f  persons 

who  may  have public  law duties is not  unique to the c o m m o n  carrier 

situation. The  holding out theory is remarkably  similar  to the test o f  

whether  a person is pract icing law or medic ine  and therefore subject  to 

professional  responsibil i ty obl igat ions or  l icensing requirements .  

The  next  major  considerat ion is the protect ion o f  the public  f rom 

34. See Wheeler v. Northern Colorado Irrigating Co., 17 P. 487, 490 (Colo. 1887). 
35. See Mann v. Illinois, 94 U.S. 113, 126 (1876); McDuffee v. Portland &R. R.R., 52 

N.H. 430, 448-49 (1873); see also Nash v. Page, 80 Ky. 539, 544 (1882). 
36. See McDuffee, 52 N.H. at 448-49. 
37. See Dutton v. Strong, 66 U.S. (1 Black) 23, 32-33 (1861); Barrington v. Commer- 

cial Dock Co.. 45 P. 748, 749 (Wash. 1896); see Bennett, 10 N.H. at 487. 
38. 66U.S. (1 Black)23 (1861). 
39. ld. at 33. 
40. Id. 
41. Id.; see Bennett, 10 N.H. at 487; see also Barrington v. Commercial Dock Co., 45 P. 

748, 749 (Wash. 1896) (court looks past defendant's assertions). 
42. 46 Fed. Reg. 10,955 ¶ 12. But see McDuffee v. Portland & R. R.R., 52 N.H. 430, 

454 (1873). (When a corporation holds itself out as a common carrier, the corporation can- 
not evade obligations by arguing that it only undertook service under particular contract.). 
McDuffee relies on New England Express Co. v. Maine Cent. R.R.. 57 Me. 188 (1869) 
(Railroad could not escape liabilty as a common carrier simply by executing a contract 
fencing off express company.). 
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monopoly .  43 Monopo ly  frustrates regulat ion by the marketplace  and 

justifies legal  control as a substitute. The  exis tence o f  monopo ly  power  

was the mos t  c o m m o n l y  contested issue in the early c o m m o n  ca rde r  

cases. In fact, in some instances,  the courts  s t ruggled with the monopo ly  

issue when  it was not  necessary for the determinat ion o f  c o m m o n  ca rde r  

status. 44 This  may  be because o f  m o n o p o l y ' s  part icularly strong poten-  

tial for  blunting the market  forces that usually protect  the public.  

The  leading monopo ly  precedent  is the Engl ish  case o f  A l l n u t  v. 

[ng l i s s ,  45 in which a dock and warehouse  were  g iven  the exclus ive  f ight  

to col lect  taxes on imported wines.  The  court  held that the conferr ing  o f  

an exclus ive  f ight  was a monopo ly  and therefore the defendant  was 

obl iged to take all goods.  46 Identical reasoning appears in Amer ican  

cases. 47 Other  forms of  monopo ly  have  been held to affect  the publ ic  

sufficiently to support  imposi t ion o f  c o m m o n  ca rde r  duties. These  

include deve lopment  o f  an infrastructure that could  not feasibly be chal-  

lenged by another  enterprise 48 and control  over  a patent. 49 Whethe r  the 

showing of  monopo ly  power  is sufficient  to give rise to c o m m o n  ca rde r  

du t ies  is not  entirely clear. 5° Presumably ,  only certain historically regu-  

lated businesses,  or  ones analogous to them, were  el igible,  regardless o f  

market  structure. 

There  is a relat ionship be tween  the hold ing  out  test and tahe monopo ly  

test. W h e n  a business holds i tself  out  as a c o m m o n  carrier  it is l ikely to 

increase the condi t ions  in which a monopo ly  exists. By  holding i tself  

out, it d iscourages  o ther  suppliers o f  the same services  f rom enter ing the 

43. See generally Bruce Wyman, The Law of  the Public Callings as a Solution of  the 
Trust Problem. 17 HARV. L. REV. 156 (1904) (urging that trust problems could be solved 
by extending common carrier (public callings) regulation). 

44. See Barrington v. Commercial Dock Co., 45 P. 748, 749 (Wash. 1896) (rejecting 
right of owner to avoid common carder obligations based on private property because of 
tendency to promote monopolies, after having determined character of wharf was public). 

45. 104 Eng. Rep. 206 (1810). 
46. ld. at 211 ("[A]s long as their warehouse[s] are the only places which can be resorted 

to for this purpose, they are bound to let the trade have the use of them for a reasonable hire 
and reward."). 

47. See, e.g., Nash v~ Page, 80 Ky. 539, 547--49 (1882) (Tobacco warehouses were com- 
mon carders because they controlled trade and thus took on public character.); but c f ,  Dut- 
ton v. Strong 66 U.S. (1 Black) 23 (1861). 

:. 48. See State v. Nebraska Tel. Co., 22 N.W. 237, 238 (Neb. 1885) (No two companies 
will cover same territory once the "plant" is in place.); see also Wyman, supra note 43, at 
170. 

49. See Commercial Union Tel. Co. v. New England Tel. & Tel. Co., 17 A. 1071, 1073 
(Vt. 1889); Hockett v. State, 5 N.E. 178, 182 (Ind. 1886); Bell Tel. v. Commonwe~th, 3 
A. 825 (Pa. 1886). 

50. But see Shepard v. Milwaukee Gas Light Co., 6 Wis. 539, 546--47 (1858) (Monopo- 
lies must have duties to the public in order to justify their continued existence.). 
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market and it also discourages customers from making arrangements for 
alternative sources of  supply. 

The monopoly cases also depended upon secondary factors. The first 

of  these secondary factors was necessity of  the service. In each common 

carder  case the business regulated provided a service of  great public 

importance. 51 The importance of  the product increased power to extort 

payment  from the public. The problem with this analysis was that trades 

such as furrier, candle maker, and plumber were all necessary to the pub- 

lic, yet they were never regulated as common carders.  

A second factor was the inequity of  allowing a business that has 

benefitted from a privilege granted by the government to refuse to serve. 

This situation commonly arose in cases where the defendant had 

benefitted from condemnation by eminent domain to build the apparatus 

of  the service. 52 These cases supported an estoppel argument. In order 

to benefit from condemnation by eminent domain, the supplier must have 

been using the property for a public service. Therefore, it should not 

have been allowed to assert later that the use was not necessary or that 

the supplier did not hold itself out as a public business. Furthermore, the 

eminent domain privilege was closely associated with government 

franchising, thereby implicating the monopoly power argument. 

The last factor was closely related to modem market (monopoly) 

power concepts. When the market  could control the provision of  these 

services without judicial  intervention, suppliers were not treated as com- 

mon carriers. That was why plumbers and house builders were never 

regulated. One commentator suggests that because these businesses 

were dependent on individual contracts, the public was able to protect 

itself through the negotiation process. 53 Similarly, Judge Smith in 

Shepard v. Milwaukee Gas Light Co. suggested that candlestick makers 

or clothing makers were not regulated because these businesses provided 

identifiable and transportable goods. The public was able to protect 

itself by buying outside of  the immediate vicinity of  the business. 54 

51. See, e.g., State v. Citizen's Tel. Co., 39 S.E. 257, 261 (S.C. 1901); State v. Nebraska 
Tel. Co., 22 N.W. 237, 239 (Neb. 1885); cf. 46 Fed Reg. 10,954 (FCC finding that "essen- 
tiality" was a key at common law). 

52. See, e.g., People v. New York H. R. R.R., 35 N.Y. Sup. Ct. 543, 550-553 (1883); 
State v. Citizen's Tel. Co., 39 S.E. 257 (S.C. 1901); Haugen v. Albina Light & Water Co., 
28 P. 244 (Or. 1891). 

53. See generally Wyman, supra note 43, at 156 (giving examples of when public can- 
not protect itself). 

54. Shepard v. Milwaukee Gas Light Co., 6 Wis. 539, 545-46 (1858); see also Ex parte 
No. 320 (Sub. No. 2), Market Dominance Determinations and Consideration of Product 
Competition, 365 I.C.C. 118 (1981) (explaining concept of geographic competition, in 
which competitive conditions are established by I~roving that a source from a geographi- 
cally remote location can supply needs). 
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M o d e m  case  law c o n c e r n e d  wi th  def in ing  the  t e rm " c o m m o n  c a r d e r "  

ha s  d e v e l o p e d  a long  tw o  paths .  T h e  federa l  cour ts ,  excep t  w h e n  they are 

app ly ing  s ta te  law in d ivers i ty  cases,  h a v e  b e e n  p r imar i ly  c o n c e r n e d  wi th  

def in ing  " c o m m o n  c a r d e r "  for  pu rposes  o f  s ta tu tory  in te rpre ta t ion  and  

p r e e m p t i o n  analys is .  55 Sta te  courts ,  in addi t ion  to s ta tu tory  in terpre ta-  

t ion  dec is ions ,  56 deal  wi th  the  c o m m o n  law def in i t ion  o f  " c o m m o n  car-  

d e r "  for  o the r  purposes  such  as tor t  l i t igat ion.  57 B o t h  state and  federa l  

cour ts ,  cons i s t en t  wi th  the  t radi t ional  ho l d i ng  out  theory,  focus  on  the 

unde r t ak ings  o f  the enti ty.  58 

M o r e  recent ly ,  t he  c o m m o n  law def in i t ion  o f  " c o m m o n  car r ie r"  has  

e v o l v e d  a r o u n d  two  inquir ies :  W h a t  is " c o m m o n "  and  wha t  is a "car -  

d e r ? "  First ,  the  dec i s ions  s ince  1970 es tab l i sh  three  fac tors  to cons ide r  

w h e n  dec id ing  w h e t h e r  an  en t i ty  is a " c a r d e r . "  Second ,  the cour ts  h a v e  

d i scussed  four  va r iab les  def in ing  wha t  is " c o m m o n .  ''59 

The  first o f  the  three  " c a r d e r "  inqui r ies  is w h e t h e r  the  ent i ty  p rov ides  

the  se rv ices  on  a " fo r  h i r e "  basis .  6° T h a t  is, does  the  en t i ty  p rov ide  the  

service  for  the  purpose  o f  genera t ing  r e v e n u e  direct ly.  61 

The  second  " c a r d e r "  inqui ry  is w h e t h e r  the  en t i ty  is p r imar i ly  

55. See FCC v. Midwest Video Corp., 440 U.S. 689 (1979) (deciding whether a cable 
television station is a common carrier to determine if FCC preemption is appropriate); 
National Ass'n of Regulatory Util. Comm'rs (NARUC) v. FCC, 533 F.2d 601,608 (D.C. 
Cir. 1976) (examining particular activities over which preemption was asserted to see if 
they qualify as common carriage); see also Wold Communications v. FCC, 735 F.2d 1465, 
1471-73 & n. 10 (D.C. Cir. 1984) (FCC validly determined sales of domestic satellite tran- 
sponders not to be subject to common carder regulation, rejecting scarcity of supply argu- 
ment.). 

56. North Carolina ex tel. Util. Comm'n v. Simpson, 246 S.E.2d 753 (N.C. 1978) (issue 
was whether an entity was a radio common carrier within the statutory definition of com- 
mon carrier). 

57. See Alpha Zeta Chapter v. Sullivan, 740 S.W.2d 127 (Ark. 1987) (Businessman who 
rented equipment to students for hayride on an ad hoe basis was not a "common carrier."); 
Adkins v. Slater, 298 S.E.2d 236 (W.Va. 1982) (Jury must first determine whether mobile 
home mover is a "common carrier."); Summers v. Montgomery Elevator Co., 757 P.2d 
1255 (Kan. 1988) (Shopping center's private service elevator was not a common carrier.). 

58. See, e.g., NARUC, 533 F.2d at 608 (Cable channels leased for non-video point-to- 
point access were intrastate common carder services excluded from FCC regulation; test is 
whether they were held out to serve all potential consumers indifferently.); Kvalheim v. 
Horace Mann Life Ins. Co., 219 N.W.2d 533,535-536 (Iowa 1974) (focused analysis upon 
whether there was a legal undertaking by the entity to provide common carder services). 

59. These variables are synthesized from the cases, rather than applied explicitly in the 
cases. 

60. See, e.g., Harper v. Agency Rent-A-Car, 905 F.2d 71, 73 (5th Cir. 1990) (Car rental 
agency that shuttled customers to a nearby location as a courtesy was not providing services 
"for hire" and therefore was not a common carder.). 

61. See, e.g., Broekway v. Travelers Ins. Co., 321 N.W.2d 332 (Wis. Ct. "App. 1982) 
(Bus service provided, without charge, by the National Red Cross, was not a service "for 
hire" and therefore, not a common carder for the purposes of establishing tort liability.). 
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engaged in the business  in question. 62 The courts have held that tran- 

sportation services must  be more  than an incidental  service provided in 

connect ion with an ent i ty ' s  other objectives 63 in order to qualify as car- 

de r  services. The analog in the communica t ions  context is the distinc- 

t ion between a manufac tur ing  company  that affords its customers access 

to an electronic bul let in  board versus one that sells electronic bullet in 

board services. 

The third "carrier" inquiry is whether the entity conducts  the transpor- 

tation service on a regular basis. 64 An entity can receive a significant 

port ion of its income in return for transportation services, yet still not be 

considered a c o m m o n  carrier because those services are not  regularly 

performed. For  example,  a heavy equipment  manufacturer  may derive 

significant income from traJtsportation services performed del ivering an 

oversized piece of  equipment  to a cus tomer ' s  plant. Del ivery of  the 

equipment  may constitute as much as one-hal f  of  the project cost, but  

under  the "regular  basis" test, this entity is not  a c o m m o n  carder.  65 

In addition to the three "carder"  factors, there are four variables 

regarding whether a carder  is "common."  The first asks whether  an 

enti ty holds itself out  to the publ ic  as wil l ing to serve all who apply. 66 

This inquiry has two components .  First, a carder  may serve a l imited 

number  of customers and still be said to hold itself out to the public.  67 

The size of  the cus tomer  base necessary to meet  this test varies depend- 

ing on the type of  service being provided and the ent i ty ' s  capacity to 

serve. 68 The second component  focuses on various activities of  the 

enti ty designed to promote the ent i ty ' s  transportation services to the pub-  

lic. Endeavors ,  such as advertising, personal solicitation, and keeping in 

62. See Harper, 905 F.2d at 73. The reasoning of transportation cases can be extended to 
other types of service. Courts have broadly defined transportation to include the electronic 
transport of information. See, e.g., NARUC, 533 F.2d at 609. 

63. See Mount Pleasant Indep. Sch. Dist. v. Lindburg, 766 S.W.2d 208, 213 (Tex. 1989) 
(school district's interest in operating school bus service only "incidental" to primary func- 
tion of district, therefore not a common carder). 

64. See Harper, 905 F.2d at 73. 
65. Note also that this test is not completely determinative. An entity may conduct regu- 

lar transportation services and not be considered a common carder. See, e.g., Mount 
Pleasant, 766 S.W.2d at 213. 

66. See, e.g., Summers v. Montgomery Elevator Co., 757 P.2d 1255, 1261 (Kan. 1988) 
(adopting Black's Law Dictionary definition of a common carrier). 

67. See, e.g., Straley v. Idaho Nuclear Corp., 500 P.2d 218, 221 (Idaho 1972) (Company 
providing bus service for its employees was common cartier, despite not serving the gen- 
eral public.). 

68. See, e.g., North Carolina ex rel. Util. Comm'n v. Simpson, 246 S.E.2d 753, 755 
(N.C. 1978). 
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touch with former customers, are all evidence that the entity has held 

itself out to the general public. 69 

The second "common" inquiry is whether the entity serves the public 

without discrimination. 7° The entity must be willing to serve all those 

members of the public who choose to engage the services of the entity. 71 

There is no requirement that the entity be large enough to serve all 

potential customers. 72 When the entity has the capacity, however, it 

must undertake to serve all memhers of its respective public. 73 

The third "common" inquiJ'y:-:elates to the monopoly theory of com- 

mon carrier and asks whetb2? the entity is said to be operating in the 

public interest. TM A finding that an entity performing a transportation 

function is cloaked with the public in te res t - - fo r  example, an entity per- 

forming an essential public service in a monopolistic e n v i r o n m e n t - - i s  

likely to draw the entity within the definition of common carrier. 75 Deci- 

sions with this focus generally arise when a court is deciding whether an 

entity is a public utility. 76 

The fourth "common" inquiry focuses on whether the entity has con- 

trol over the content of the goods being transported. To be a common 

carrier, in decisions involving telecommunication carders, the entity 

must not control the content of the message. 77 From the user's point of 

view, this means that users must be able to transmit messages of their 

own design and choosing. 78 Extending the content control inquiry 

beyond communications carriage is challenging. However, one can 

argue that content control is like carriage of physical goods manufac- 

69. See Market Transp. v. Maudlin, 725 P.2d 914, 921 (Or. 1986) ("Advertising in 
newspapers and telephone directories, maintaining contacts with old patrons and active per- 
sonal solicitation--these may constitute a holding out to serve the public generally."). 

70. See, e.g., Alpha Zeta Chapter v. Sullivan, 740 S.W.2d 127, 131 (Ark. 1987). 
71. Seeid. 
72. See Adkins v. Slater, 298 S.E.2d 236, 240 (W. Va. 1982). 
73. See id.; FRANCIS X. WELCH, CASES AND TEXT ON PUBLIC UTILITY REGULA- 

TICi;~ 138--40 (1968) (regulatory orders compelling acquisition of adequate facilities). 
74. See North Carolina e.r re/. Util. Comm'n v. Simpson, 246 S.E. 2d 753, 756 (N.C. 

1978). 
75. Cf. id. There is no principled distinction between common carrier and public utility 

status. See Joseph J. Spengler, The "'Public Utility" Problem Viewed Historically, in A 
CRITIQUE OF ADMINISTRATIVE REGULATION OF PUBLIC UTILITIES 165, 171-76 
(Warren J. Samuels & Harry M. Trebing eds., 1972). 

76. See, e.g., State v. Southwestern Bell, 526 S.W.2d 526, 529 (Tex. 1975) (Privately 
owned entity supplying communication services that for all intents and purposes enjoyed a 
monopoly, was a business affected with the public interest and therefore, was under a 
"common carrier" type obligation to provide nondiscriminatory service at reasonable 
rates.). 

77. SeeNARUC v. FCC, 533 F.2d 601,609-10 (D.C. Cir 1976). 
78. Id. 
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tured by the carder ,  something  that was prohibi ted during the heyday  of  

rai lroad regulation.  79 

B. F C C  Common  Carrier  Regulat ion 

The principal  characterist ics o f  c o m m o n  carr ier  regulat ion by the 

F C C  s° historical ly have  been: 

(1) The  provider  o f  the services  may  not  discr iminate  unjustly among  

customers;  sl 

(2) The  terms o f  the contract  be tween  the provider  and cus tomer  are 

those conta ined in tariffs filed with the FCC;  82 

(3) Rates  may  be subject  to approval  by the FCC;  s3 

(4) Structural and account ing requirements  may  be imposed  by the 

F C C  in support  o f  its responsibi l i ty  to e l iminate  d iscr iminat ion 

and to regulate rates; and 

(5) The  service provider  may  be  prohibi ted f rom entering a market  s4 

unless the F C C  approves in advance  the new service.  85 

The F C C  has jur isdic t ion only over  communicat ions  carriers. 86 The  sta- 

79. 49 U.S.C. 8 10746 (1978) (recodification of 8 1(8) of Interstate Commerce Act); 
United States v. Delaware, L. & W. Ry, 238 U.S. 516 (1915) (purpose of "commodities 
clause" is to prevent dual and inconsistent roles of common carder ~ad shipper); United 
States v. South Buffalo Ry, 69 F. Supp. 456, 458 (W.D.N.Y. 1946)'(purpose is to avoid 
tendency to discriminate), affd, 333 U.S. 771 (1948). 

80. Telegraph and telephune carders originally were regulated by the ICC, under the 
Mann-Elkins Act of 1910, Pub. Law No. 61-218, 87, 36 Stat. 539, 544 (1910) (declaring 
telephone and telegraph services to be common carders). 

81. 47 U.S.C. 8202(a) (1988); see MCI Telecommunications Corp. v. FCC, 765 F.2d 
1186, 1192 (D.C. Cir. 1985) (overturning FCC effort to "detariff."). 

82. 47 U.S.C. 8203 (1988); 1981 FCC Notice, 46 Fed. Reg. 10,924, 10,937 (1981)(dis- 
Cussing tariff requiremen0; see ~ ".CI, 765 F.2d at 1192. 

83. See 47 U.S.C. §8 201(a), (b) (requiring jus t and reasonable charges); 46 Fed. Reg. at 
10,926. 

84. See generally 46 Fed. Reg. at 10,946 (reviewing antitrust cases on market definition) 
(citing Brown Shoe Co. v. United States, 370 U.S. 294, 325 (1962); United States v. E. I. 
duPont de Nemours & Co., 351 U.S. 377, 404 (1956)). 

85. 46 U.S.C. 8 203 (1988); 46 Fed. Reg. at 10,937 (discussing tariff requirement); see 
MCI, 765 F.2d at 1192. 

86. See 47 U.S.C. §8 151, 152 (1988). But even in the area of communications, the 
regulatory power of the FCC is not absolute. For example, in FCC v. Midwest Video 
Corp., 440 U.S. 689 (1979), the Supreme Court held that the FCC lacks authority under the 
Communications Act of 1934, PUb. L. No. 73--416, 48 Stat. 1064 (1934), to subject cable 
television to content-based regulation, because the statute indicates that broadcasting is not 
common carriage. See 440 U.S. at 701--02; see also 46 Fed. Reg. at I0,933 (reviewing 
cases on whether cable television qualifies as common carriage). 
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tute defines "communications" as " . . .  transmission [by wire or radio] of 

writing, signs, signals, pictures, and sounds of all k i n d s . . ,  including all 

instrumentalities, facilities, apparatus, and services (among other things, 

the receipt, forwarding, and delivery of communications) incidental to 

such transmission. ''s7 Under the statute, common carders must file tar- 

iffs, 88 and may not discriminate unjustly or unreasonably in charges, 

practices, classifications, regulations, facilities, or services. 89 A basic 

concept of common carder regulation is that the carder must adhere to 

filed tariffs and not deviate from these through negotiations with indivi- 

dual customers. 9° 

Whether an entity is a common carder subject to FCC regulation is 

decided by a two prong test: (1) Does the entity's service constitute 

interstate communications? (2) If so, are these services rendered for hire 
to the public? 91 

Courts resort to the common law to apply the definitions. 92 Common 

carder status under the statute is determined by actual activities. For 

example, a cable television carrier usually is not a common carder with 

regard to broadcast retransmission activities, 93 but may be a common 

carder when it carries two-way, point-to-point communications. 94 The 

first and historically most important determinant is whether there has 

been an undertaking to carry for all potential users, even if the market 

served is very narrow. 95 This is the "holding-out" criterion. 

A second hallmark of common carriage in the communications field 

developed by the FCC is that a common carrier leaves it to customers to 

"transmit intelligence of their own design and choosing. ''96 One who 

87. See 47 U.S.C. § 153 (1988) (defining covered wire and radio communication in 
identical language). 

88. See47 U.S.C. §203 (1988). 
89. See 47 U.S.C. § 202 (1988) (defining common carrier obligafions). 
90. See Maislin Indus. v. Primary Steel, Inc., 110 S. Ct. 2759 (1990) (reviewing filed 

rate doctrine and concluding that ICC's negotiated rotes doctrine is invalid under statutes 
governing motor cartier economic regulation). 

91. Gmphnet Sys., Inc, 73 F.C.C.2d 283, 288-89 (1979). The FCC is explicitly denied 
jurisdiction over intrastate telephone exchange service, 47 U.S.C. §221(b) (1988), and 
intrastate common carrier obligations, 47 U.S.C. § 152(b) (1988). See NARUC v. FCC, 
533 F.2d 601,607 (D.C. Cir. 1976) (overturning FCC preemption of state regulation of 
intrastate cable two-way, point-to-point communications). 

92. NARUC, 533 F.2d at 608. 
93. See id. at 608 & n.26. 
94. See id. at 608-09. 
95. See id. at 608 (specialized carrier useful only to fraction of population may be a 

common carder). 
96. See id., at 609 & n.36 (quoting Industrial Radiolocation Service, 5 F.C.C.2d 197, 

202 (1966)); see also Frontier Broadcasting Co. v. FCC, 24 F.C.C. 251,254 (1958) (one- 
way cable television transmission is not common carrier activity). 
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makes individualized decisions in particular cases whether and on what 

terms to offer service is not a common carrier. 97 In other words, a com- 

mon cartier leaves content alone and does not serve or withhold service 

based on content. 

In 1973, the F C C  determined that packet switching network services 

offered to the general public constituted common carriage, 98 raising the 

possibility that traditional cost-of-service regulation might be extended 

as technology produced new digital communications services. In 1979, 

the FCC determined that an EMail service intended to be offered by the 

U.S. Postal Service in cooperation with Western Union constituted com- 
mon carder service. 99 

Other forces encouraged deregulation of common carders. In 1976, 

the D.C. Circuit affirmed the FCC's  conclusion that specialized mobile 

radio systems were not common carriers. 1°° In 1979, the FCC began 

considering deregulation of services previously considered to be com- 

mon carriage, l°~ Originally, the Commission pursued two means of 

deregulation: by forbearing to impose the requirements of Title II of the 

Communications Act on activities traditionally considered common car- 

riage, and by narrowing the scope of the common carder concept. 109 

In 1981, the FCC determined that the Communications Act of 1934 

does not compel the application of the Act 's  economic regulation regime 

in Title II to all suppliers of communications services and facilities.I°3 

The FCC also determined that it had discretion to exempt some common 

carders from the "full panoply" of economic regulation. 1°4 It rejected 

the common law analysis and its "holding out" criterion, as making legal 

treatment contingent on the intent of the potentially regulated carder 

97. NARUC, 533 F.2d at 608-09. 
98. Packet Communications, Inc., 43 F.C.C.2d 922 (1973) (application by PCI-- 

Telenet subsidiary--to offer packet switching services). 
99. Graphnet Sys., Inc., 73 F.C.C.2d 283,299 (1979) (USPS must submit application for 

certificate of public convenience and necessity.). 
100. 46 Fed. Reg. 10,924, 10,932 (1981) (proposed rules for competitive common car- 

rier service). 
101. See Nichols, supra note 32, at 503-04 (historical overview of "The FCC's Drive 

Towards Deregulation"). 
102. See id. at 504; Dean Burch, Common Carrier Communications by Wire and Radio: 

A Retrospective, 37 FED. COMM. L.J. 85 (1985) (reviewing two deregulation initiatives). 
103. See 46 Fed. Reg. 10,924 (1981) (notice of proposed rulemaking to exempt from 

regulation communications common carriers lacking market power). See also ALLNET 
Communications Services, Inc. v. National Exchange Carder Ass'n, Inc., 741 F. Supp. 983, 
984 (D.D.C. 1990) (determining that tariff filing agent for local exchange carders estab- 
lished under 47 C.F.R. §§ 69.601-69.612 (1989) was not common carrier subject to Title II 
of Communications Act). 

104. See 46 Fed. Reg. at 10,924. 
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rather than on a pr incipled analytical  f ramework.  1°5 The F C C  did, how-  

ever,  express  its intent to cont inue de termining whether  a c o m m o n  law 

obl igat ion should be imposed  on a part icular  firm.106 In resolv ing  this 

question,  it noted that tariff  requirements  can be ant icompet i t ive ,  ~°7 that 

rate regulat ion is unnecessary in compet i t ive  markets  because  compet i -  

t ive carriers would  price at cost, 1°8 and that the statutory duty to serve is 

unnecessary in compet i t ive  markets.t°9 

Evolu t ion  o f  the forbearance  init iat ive halted with the M C I  case, 

inval idat ing the F C C ' s  "Six th  Report .  ' ' l l °  The  redefini t ion ini t iat ive 

reached its h igh-water  mark  in the Third Compute r  Inquiry HI and its 

inval idat ion by the Ninth Circuit .  112 

The F C C  l imited the scope o f  statutory c o m m o n  carr ier  obl igat ions by 

dis t inguishing be tween  basic services  and enhanced  services.  It  also dis- 

t inguished be tween  data process ing and communica t ions .  Ha Basic  ser- 

vices  are regulated as c o m m o n  carriers,  whi le  enhanced  services  are 

not. TM Communica t ions  systems (e.g. packet iz ing)  are regulated whi le  

those incorporat ing data process ing (e.g. protocol  convers ion)  are not. 115 

Enhanced  services are defined as anything more  substantial than basic 

t ransmission services:~ ~6 

105. See id. at 10,933. 
106. See id. 
107. See id. at 10,937. 
108. See id. at 10,940. 
109. See id. (noting that statute facially leaves little discretion to exempt carriers from 

duly to serve). 
110. See MCI Telecommunications Corp. v. FCC, 765 F.2d 1186 (D.C. Cir. 1985). 
111. 104 F.C.C.2d 958 (1986) (Phase I Order), modified on recon., 2 F.C.C.R. 3035 

(1987), aff  d on further recon, 3 F.C.C.R. 1135 (1988) (Computer 111). 
112. California v. FCC, 905 F.2d 1217 (9th Cir. 1990). 
113. See Amendment of Section 64.702 of the Commission's Roles and Regulations 

(Second Computer Inquiry), 84 F.C.C.2d 50 (1980) (Computer I1). 
114. 47 C.F.R. §64.702(a) (1989) ("Enhanced services are not regulated under Title II 

of the Act."). Title II contains the common carrier provisions. See also 84 F.C.C.2d at 51 
(discussing proposed modification of definitional plan). The Commission decided that the 
plan would be unworkable in any other form, and declined to change the rules. See gen- 
erally Public Service Comm'n of Md. v. FCC, 909 F.2d 1510, 1512-17 (D.C. Cir. 1990) 
(reviewing FCC decision to exercise authority under Title I to deregulate billing and collec- 
tion services as not involving common carriage, and only "incidental" to statutory com- 
munications; denying petition to review FCC preemption of state regulation of rates for 
disconnect service provided by LECs to IECs). 

115. See Amendment of Section 64.702 of the Commission's Rules and Regulations 
(Second Computer Inquiry), 77 F.C.C.2d 384, 424, 426-27 (1980) (Final Decision). 

116. Cfid. at 418, ¶90 ("[T]his structure requires the facilities of the underlying carrier 
to be transparent to the information transmitted . . . .  "'). 
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In these services additional, different, or restructured informa- 

tion may be provided the subscriber through various process- 

ing applications performed on the transmitted information, or 

other actions can be taken by either the vendor or the sub- 

scriber based on the content o f  the information transmitted 

through editing, formatting, etc. Moreover,  in an enhanced 

service the content of the information need not be changed 

and may simply involve subscriber interaction with stored 
information. 117 

A good example of  an enhanced service is a system such as MCI Mail or 

AT&T Easylink that has the capacity to accept character messages and 

translate them into bit patterns that can be received by FAX machines. 

In Computer H, the Commiss ion  abandoned the attempt to classify 

activities as either communications or data processing based on the 

nature of  the processing performed: t 18 

The respective technologies had become so intertwined, 

according to the Commission,  that it had become impossible 

to draw an "enduring line of  demarcation" between them. In 

the course of  its Second Computer Inquiry, the Commission 

concluded that the only clear and lasting distinction would be 

one between basic transmission service on the one hand and 

enhanced services and consumer premises equipment (CPE) 

on the other. 

The Commission found that enhanced service, and CPE were 

not within the scope of  its Title II jurisdiction but were within 

its ancillary jurisdiction. Accordingly,  the Commission dis- 

117. ld. at 420-21, ¶ 97 (discussing demarcation between basic and enhanced services); 
see generally Michigan Bell Tel. Co. v. Pacific Ideas, Inc., 733 F. Supp. 1132, 1136 (E.D. 
Mich. 1990) ("976" billing services for dial-a-porn provider was enhanced service and not 
common carder service.). 

118. See generally Computer & Communications Indus. Ass'n v. FCC, 693 F.2d 198 
(D.C. Cir. 1982) (approving FCC Computer Inquiry U decision); Policy and Rules concern- 
ing rates for competitive common carder services and facilities authorizations therefor, 77 
F.C.C.2d 308 (1979) (Notice and Proposed Rulemaking); Amendment of Section 64.702 of 
the Commission's Rules and Regulations (Second Computer Inquiry), 77 F.C.C.2d 384 
(1980) (Final Decision); Amendment of Section 64.702 of the Commission's Rules and 
Regulations (Second Computer Inquiry), 84 F.C.C.2d 50 (1980) (Memorandum Opinion 
and Order); Amendment of Section 64.702 of the Commissir'a's Rules and Regulations 
(Second Computer Inquiry), 88 F.C.C.2d 512 (1981) (Computer 11, Memorandum Opinion 
and Order on Further Reconsideration). 
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continued Title II regulation of enhanced service, and with the 
exception of AT&T, relieved common carders of the "max- 
imum separation" requirement under which their offerings of 
enhanced services were conditioned under Computer !.119 

Noting that finding enhanced services to be covered by Title II would 
have required the Commission to reverse its Computer I policy of not 
regulating data processing services, the D.C. Circuit approved the Com- 

puter H decision not to regulate enhanced servicesJ 2° It approved both 
rationales offered by the Commission: (1) enhanced services are not 
common carder services under Title II; and (2) even if they are, the 
Commission has discretion to abstain from regulating them. TM The pro- 
position that enhanced services are not common carrier services depends 
upon acceptance of a key idea: "Inherent in enhanced service offerings 
is the ability of vendors to tailor their services to meet the particularized 
needs of individual customers. ''122 This conception of enhanced services 

fails to meet the common-carrier criterion of the carder's undertaking to 
"carry for all people indifferently," meaning in the communications con- 
text "providing a service whereby customers may transmit intelligence 
of their own design and choosing. ''123 The alternative ground for finding 

non-regulation appropriate was affirmed essentially on impracticability 
grounds.124 

In its affirmance of Computer H, the D.C. Circuit also approved 
preemption of state regulation _f enhanced communication services on 
the grounds that such regulation would interfere with the market forces 
that the FCC found most appropriate to protect the public interestJ 25 

Eight years later, however, the Ninth Circuit found invalid as over-broad 
the FCC conclusion that any kind of state structural separation require- 
ments would frustrate its regulatory strategy for enhanced services. 126 
This suggests that a mere determination by the FCC that something 
should go unregulated does not necessarily preempt state law. However, 
the Ninth Circuit invalidation of the Computer III preemption decision 
rested on narrow grounds, namely, specific language in section 2(b)(1) 

119, 693 F.2d at 204---05. 
120. See id. at 209. 
121. Seeid. at210. 
122. ld. at 210 n.62. 
123. ld. at 210 n.61. 
124. Seeid. at210-11. 
125. See id. at 214-15. 
126, See California v. FCC, 905 F.2d 1217, 1243 (9th Cir. 1990) (vacating and remand- 

ing Computer Inquiry III). 
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of the Communications Act preserving jurisdiction o~,er intrastate ser- 
vices to the states. 127 

In Computer III, the FCC rejected an approach that would have 

allowed treatment of  protocol conversion as either non-common carder  

enhanced services, or common carder  basic services depending on the 

type of  underlying service with which the protocol conversion is 

integrated. It accepted the arguments of  Timenet, Telenet, and others 

opposing relaxation of  the regulation of  protocol conversion services 

provided by RBOCs and AT&T. These unregulated suppliers argued 

that protocol conversion increasingly performs functions such as 

translating word processing file formats and handling EMail  envelopes, 

activities more closely associated with data processing than communica- 
tion services. 128 

In Computer I11, the FCC proposed, but failed to adopt, a definition of  

enhanced service that depends on whether content is affected. 129 This 

definition proposed that end-to-end "net user conversions" are enhanced 

services, while protocol conversions associated with call set up and simi- 

lar basic communications activities are basic services.13° 

The FCC also avoided regulation of  value added networks, something 

the opponents of  further relaxation of  the regulation of  protocol conver- 

sion services by the RBOCs argued might occur. 131 

FCC deregulation of  communications services has been c o m p l i c a t e d  

by two court of  appeals cases. In MCI Telecommunications Corp. v. 
FCC, 132 the D.C. Circuit blocked the Commiss ion 's  order to MC! and 

others to stop filing taaiffs, holding that the statute requires that tariffs be 

filed as to common cartier  services. In California v. FCC, 133 the Ninth 

Circuit invalidated major aspects of the F C C ' s  Computer HI, including 

its preemption of  state regulation of  services provided by providers of  

common carder  services. 

127. See id. at 1239-40 (construing 47 U.S.C. § 152(b)(1) (1988)). 
128. See Amendment to Sections 64.702 of the Commision's Rules and Regulations 

(Third Computer Inquiry), 2 F.C.C.R. 3072, 1 35 (1987) (Report and Order) (summarizing 
Telenet arguments about new applications for "code/protocol/format/language/conversions" 
including word processing format conversions, EDI, message handling systems, and natural 
language translation systems). 

t29. See id. at 3126,11 64--68. 
130. See id. at 3131, 3119, 1155, 57, 69 (deciding not to change to new "change-in- 

information-content" test to define the regulatory boundary between enhanced and basic 
services). 

131. See generally id. at 3095, 138 (summarizing reregulation fears); id. at 3110, 146 
(fear of reregulation of VANs at the state level is significant). 

132. 765 F.2d 1186, 1195-96 (D.C. Cir. 1985). 
133. 905 F.2d 1217, 1223 n.l (9th Cir. 1990) (a complete list of the orders under 

review). 
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The  m o s t  impor t an t  impl i ca t ion  o f  the  MCI case  is that ,  u n d e r  cu r r en t  

law,  once  a service  is d e t e r m i n e d  to be  c o m m o n  carr iage,  the  C o m m u n i -  

ca t ions  A c t  requi res  tar i f f ing and  the  ful l  panop ly  o f  cos t -o f - se rv ice  

regu la tory  measures .  134 Th i s  imp l i ca t ion  m a y  lead to modi f i ca t ion  o f  the 

s ta tute  or  r e n e w e d  ef for t  by  the F C C  to c h a n g e  the def in i t ion  o f  c o m m o n  

car r ie r  in o rde r  to na r row its scope  to se rv ices  whe re  m a r k e t  s t ruc tures  

inadequa te ly  pro tec t  access  and  o the r  pub l i c  interests. t35 

C. Antitrust Tools for  Ensuring Equal Access 

C o m m o n - l a w  c o m m o n  carr ier  doc t r ines  and  s ta tu tory  cos t -o f - se rv ice  

regu la t ion  are no t  the on ly  m e a n s  b y  w h i c h  the law can  ensure  equal  

access.  An t i t rus t  doc t r ine  p rov ides  a n o t h e r  a l ternat ive .  The  ant i t rus t  

essent ia l  faci l i t ies  doc t r ine  theore t ica l ly  p roh ib i t s  d i s c r imina t ion  by  

bus inesses  wi th  m o n o p o l i e s  and m a r k e t  power .  Indeed ,  an t i t rus t  doe-  

t r ine  r a the r  than  c o m m o n  car r ie r  doc t r ine  led to the res t ruc tur ing  o f  the  

vo ice  t e l ephone  sys tem.  136 

I f  an  en t i ty  tha t  con t ro l s  essent ia l  faci l i t ies  denies  equa l  access  to 

compet i to r s ,  it may  be  v io la t ing  sec t ion  2 o f  the  S h e r m a n  Act.  137 The  

I 
[I 

134. But see MCI, 765 F.2d at 1196 (allowing FCC to "streamline" regulation in 
unspecified ways). 

135. For an example of how one state has extended common carrier status to include 
video and data transmission, see New York Pub. Serv. Comm'n, Opinion and Order Adopt- 
ing Regulations Concerning Common Carriage, Opinion No. (0-9, Case 89--C-099 (1990) 
(adopting Common Carrier Rules, N.Y. Comp. Codes Rules & Regulations tit. 16, § 605 
(1990)); see also the preceding report, New York Fub. Serv. Comm'n, Common Carriage 
Principles in the New Telecommunications Environment, Case 89--C--099 (1989), which 
discussed the historical role of common cartier regulation and requested comments from 
interested parties. The New York Public Service Commission ("NYPSC") addressed com- 
ments from thirteen parties, including MCI Telecommunications Corp., The Cable Televi- 
sion Association of New York Inc., New York Telepiaone Co., the Center for Media Law, 

and even church representatives. Afterwards, the Commission issued the "Common Carrier 
Rules," which defined a common carrier as "a corporation that holds itself out to provide 
services including voice, data, or video by electrical, electronic, electromagnetic or pho- 
tonic means." New York Codes & Regulations tit. 16, § 605 (1990). 

In adopting the new rules, the NY PSC regarded common carrier status as an estab- 
lished fact in the telecommunications industry and t~hus sought to determine merely whether 
or not the concept should also apply to newer technologies. Nevertheless, the NY PSC 
clearly and deliberately viewed itself as "establishing" the common carrier rules in § 605 
rather than "enunciating" them; the Commission asserted that regulation, and not the com- 
mon law, has imposed these obligation upon the telecommunications industry. New York 
Pub. Serv. Comm'n, Opinion and Order Adopting Regulations Concerning Common Car- 
riage, Opinion No. (0-9, Case 89-C-099 (1990). 

136. United States v. American Tel. & Tel. Co., 578 F.Supp. 653 (D. D.C. 1983) (subse- 
quent history omitted). 

137. United States v. American Tel. & Tel. Co., 524 F. Supp. 1336, 1352 (D. D.C. 
1981) (stating general rule); Advanced Health Care Servs. v. Radford Community Hosp., 
910 F.2d 139, 150 (4th Cir. 1990) (setting forth requirements for essential facilities doc- 
trine; reversing dismissal of complaint alleging Sherman §§ 1 and 2, and Clayton § 3 viola- 
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essential  facilities are a bott leneck in the market,  and the person control-  

l ing the bott leneck violates section 2 unless he lets competi tors through. 

Part of  establ ishing a section 2 violat ion under  the essential facilities 

doctrine is proving the compet i tor ' s  inabil i ty practically or reasonably to 

duplicate the essential facility. 138 The other requirements  are (1) show- 

ing that a monopol is t  controls the essential  facility, (2) proving that the 

monopol is t  has denied the use of  the essential  facility to competitors,  139 

and (3) demonstrat ing the feasibili ty of  providing the facility to competi-  
tors. 140 

Plaintiffs rarely win under  the essential  services doctrine. The dom-  

inant airl ine reservations systems have been found not  to co~mtitute 

essential facilities, although sufficient evidence of  market power  and 

predatory conduct  was presented to withstand summary  judgment .  141 

D. Application o f  Common Carrier Principles 

to Digital Network Technologies 

When  applying c o m m o n  carrier principles to contemporary and 

potential future digital network technologies,  it is best  to identify the fac- 

tors that indicate whether the originator  or handler  of  an electronic com-  

munica t ion  is a c o m m o n  carder.  The factors can be grouped natural ly 

into those relating to the holding out  theory, and  those relat ing to the 

market  structure theory (the theory g iven greatest emphasis  by the FCC).  

tions by hospital system that steered durable medicial equipment purchases to its own 
affiliate). A separate inquiry into market power is unnecessary in these circumstances 
because an "essential" facility by definition represents market power in the market for the 
services or goods realized through the facility. 

138. Advanced Health Care Servs., 910 F.2d at 150; Sun Dun, Inc. v. Coca-Cola Co., 
740 F. Supp. 381,392-93 (D. Md. 1990) (rejecting claim under essential facilities doctrine 
by vending machine seller challenging territorial restrictions; particular brand names within 
particular market not appropriate for essential facilities analysis). 

139. Illinois Bell Tel. Co. v. Haines & Co., 744 F. Supp. 815, 823 (N.D. I11. 1989) 
(rejecting essential facilities claim by publisher of street address directory; no showing of 
pricing discrimination in affording access to allegedly essential street address information), 
aft'& 905 F.2d 1081 (7th Cir. 1990), vacated on other grounds, 111 S. Ct. 1408 (1991). 

140. Compare Delaware & H. Ry. v. Consolidated Rail Corp., 902 F.2d 174, 179-80 
(2d Cir. 1990) (reversing summary judgment for defendant under four-factor essential facil- 
ities test) with Laurel Sand & Gravel, Inc. v. CSX Transp., Inc., 924 F.2d 539, 544-45 (4th 
Cir. 1991) (rejecting essential facilities claim under four-factor test); see also Advanced 
Health Care Servs., 910 F.2d at 150 (citing MCI Communications v. AT&T, 708 F.2d 
1081, 1132-33 (7th Cir. 1983) and Otter Tail Power Co. v. United States, 410 U.S. 366 
(1973)). 

141. In re Air Passenger Computer Reservations Sys. Antitrust Litig., 694 F. Supp. 1443 
(C.D. Cal. 1988) (computerized reservation systems do not constitute essential facilities; 
monopoly leveraging theory not available; but triable issues of fact exist on market power 
and predatory conduct allegations for monopolization and attempted monopolization 
theories), aft& 948 F.2d 536 (9th Cir. 1991). 
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1. Holding Out Factors 

The factors determining whet,her a service provider is holding itself 
out as a common carrier are as fol!c, ws: 

(1) A service provider that engages in mass marketing of  its services 
is more likely to be found to be a common cartier than one who 
negotiates with customers on an individual basis; 

(2) A service provider that targets marketing to general populations 
is more likely to be a common carrier than one that targets its 
marketing efforts more narrowly to some identifiable group; 

(3) A service provider that offers standard service to all customers or 
to customers within broad categories is more likely to be a com- 
mon cartier than one offering tailor-made services to the needs of  
a particular customer; and 

(4) A service provider that offers explicitly or impliedly to accept 

any message tendered is more likely to be a common carrier than 
one that explicitly announces conditions for acceptance in 
advance of  contracting with a subscriber. 

These factors together determir~e whether the service provider holds 
itself out as a common cartier. The problem with the holding out test is 
that,'~eutside the communications context, almost any modem retailer 
could be found to be a common carrier. On the other hand, in the future 
the common law may develop to a point where "common-carrier-like" 
nondiscrimination obligations will be imposed on mass retailers. The 
problem rarely arises because of  state, local, and federal nondiscrimina- 
tion obligations imposed on places of  public accommodation. 

2. Market Structure Factors 

The same factors that are important in determining whether a Sher- 
man Act section 2 violation has been commiaed are relevant to deter- 
mining whether sufficient monopoly power exists to justify common 
carrier regulation. Essentially, this is the FCC's  current approach to 
regulation under Title II of  the Communications Act, although the FCC 
has not explicitly embraced the Sherman Act monopolization factors. 

The only principled difference between this" branch of  the common 
cartier analysis and Sherman Act analysis is the relevance of  the particu- 
lar market. In the common carrier analysis what is relevant is not 

whether any hypothetical supplier of  competing services could enter the 
market, as in Sherman Act analysis, but rather whether the source itself 
could start up a parallel service or could induce a third-party supplier to 
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start up a service providing it meaningful access to the same markets. 

The question for common cartier communication regulation is one of 

access through communications intermediaries, not competitive market 

conditions for their own sake. 

E. Appropriateness of Existing Law 

The common law principles discussed earlier, principles which the 

FCC increasingly applies under the statute, form an adequate basis for 

developing legal obligations to provide equal access. Properly inter- 

preted and adapted to modem views of competition and emerging net- 

work technologies, those common law principles impose access obliga- 

tions only on network service providers who offer to take all comers (the 

holding out theory) and only when market structures are such that com- 

petitive forces are not likely to be effective in ensuring alternative access 

to ultimate consumers. 

The FCC's  criticism of the holding out theory is essentially valid. 142 

There is a circularity in the theory that is troublesome, unless one looks 

at it as a contract theory enforcing an offer made by the carrier. The 

assumption that enhanced services are not subject to common carrier 

regulation, while applied too broadly by the FCC, nevertheless contains 

the seeds of a useful distinction between services offered on a standard 

basis to mass markets and services actually tailored to the needs of a par- 

ticular customer. 

The FCC's  emphasis on the efficacy of market forces to ensure equal 

access has the virtue of unifying common carrier concepts and antitrust 

monopolization concepts through the essential facilities doctrine. 

Subject to two caveats, there is no reason to believe that common law 

litigation is not the best way to pursue the equal access goal. The first 

caveat is that common law development is uncertain. The second caveat 

is that a finding of common cartier status at common law may trigger 

federal preemption as to interstate services. Once preemption is found, 

tariffing and the full panoply of Communications Act regulation are 

142. Current FCC policy narrowing common carrier regulation is subject to criticism for 
its rejection of the holding out theory, for its incorrect assumption that enhanced communi- 
cation services are provided on a tailor made basis, and for its improper usurpation of 
congressional power to make policy determinations about how equal access can be ensured. 
See generally Nichols, supra note 32, at 513-14 (FCC redefinition is wrong for three rea- 
sons: departure from two centuries of common law; contravention of congressional intent; 
and lack of support in the legislative history.). On the other hand, one may argue that the 
FCC's approach to holding out and to market structure factors is logical, and that Congress 
is perfectly capable of protecting its own policy role. 
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required. Common law evolution is an attractive alternative to tradi- 

tional FCC cost-of-service regulation because it is more flexible, and 

focuses more directly on the relationship of  broad duties and policy con- 

cerns. Although administrative regulation theoretically is thought to pro- 

tect these virtues, the judiciary may enjoy an advantage when adminis- 

trative regulation has become encrusted with five decades of  details 

developed around old technologies. Courts are in a much better position 

than the FCC to take a fresh look at  the interrelationship of  access duties, 

tort liability, and the First Amendment.  

I I I .  T O R T  L I A B I L I T Y  P R I N C I P L E S  

One important interest that must be considered in formulating elec- 

tronic network policy is that of  potential victims of  network communica-  

tion. These are people whose interests in reputation, privacy, or intellec- 

tual property may be injured by the distribution of  information products 

on electronic networks. While the legal questions differ in some respects 

depending on the nature of  the underlying legal interest, 143 the law of  

defamation has developed a number of  sophisticated principles to allo- 

cate responsibili ty among originators and carders  of  communications. 

Accordingly,  this Section of the Article begins with a review of  defama- 

tion law and extends this review where appropriate to the privacy and 

intellectual property infringement contexts. 

A. Defamation 

Defamation is a reasonable proxy for assessing tort liability in the 

context of  information distribution. Under the common law of  defama- 

tion, a republisher of  defamatory material and its author are equally 

liable, but only so long as the republisher exercises control over content. 

Telephone and telegraph companies are not liable for defamatory com- 

munications transmitted on their facilities, and newsstand operators are 

not liable absent notice of  defamatory material. Further, a common car- 

de r  obligation necessitates a privilege to transmit defamatory material 

because of the irreconcilable conflict between a duty to censor and a 

143. For example, common carriers have a higher standard of care in negligence law 
than persons or entities that are not common carders. In defamation, the underlying 
interests are reputation; in privacy torts, the underlying interests are peace of mind and 
autonomy; and in intellectual property torts, the underlying interest is enjoyment of the 
fruits of one's intellectual effort. In each case, tort law is concerned with compensating 
injury to the particular intei~z, and discouraging conduct that risks injury to the interest. 
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duty to carry everything.144 Accordingly, a network willing to undertake 
common carder services and thus potentially subject to legally enforce- 
able duties to serve everyone without regard to content would have a 
reasonable chance of  avoiding liability for defamation or other tort liabil- 
ity. To the extent that the common carder obligations are clarified 
through litigation or contract terms, the argument becomes stronger. 

This Section considers when users and operators of  computer-based 
data transmission networks can be held liable for defamatory statements 
transmitted over such networks.~45 There are four subsections. The first 
is a hypothetical fact pattern. The second reviews the elements of  the 
defamation cause of  action. The third applies these elements to the 
hypothetical fact pattern. The final subsection applies the elements to 
users and operators of  computer networks. 

1. Hypothetical 

The following hypothetical fact pattern provides a framework for 
examining and applying the common law elements of  a claim for 
defamation. 

The six actors in the hypothetical are an author, a publisher, a com- 
mercial printing house, a book distributor, a retail bookstore, and the 
plaintiff, David Sweatlocke. The facts are as follows. 

The author spent five years researching the childbirth patterns of  a 
small midwestem town, paying equal attention to each family in the 
town of  300. The author was looking for background material for a new 
book exploring the advantages of  early prenatal care. The author spent 
considerable time with every family and was a regular at community 
events. 

Upon completing the research and analysis, the author sent the com- 
pleted draft manuscript to a publisher that had published all of  the 
author's previous twenty-five books. The following appeared on page 
six of  the manuscript: "Mr. and Mrs. Sweatlocke are childless. This is 
because Mr. Sweatlocke is never home and spends all his time at a 
comer bar." Mr. and Mrs. Sweatlocke actually have five children and 
Mr. Sweatlocke has never been in the comer bar. 

144. See Restatement (Second) of Torts § 581 cmt (1977). 
145. For more information on defamation and computer network technology, see Robert 

Charles, Note, Computer Bulletin Boards and Defamation: Who Should Be Liable? Under 
What Standard?, 21 J.L. & TECH. 121 (1987). 
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The publisher completed a substantial edit, 146 outputted "repros" on 

its high-resolution laser printer, and sent them to the printer, who printed 

the first edition. The bound volumes were picked up at the printing plant 

by the book distributor. The distributor stored the volumes until the 

bookstore owner called and ordered three dozen copies. The bookstore 

owner had been anxious to get the shipment because he had read 

wonderful things about the book in a trade periodical. In the same 

periodical the bookstore ow,ner read a lengthy article detailing how the 

author had just lost a third libel suit brought by a plaintiff defamed in 

two of the author's o'_aher books. 

Sweatlocke learned from a friend who had bought the book from the 

bookstore that the book contained the offending statements. In a rage he 

called the bookstore and demanded that the books be removed from sale. 

The bookstore owner paid no attention and hung up the phone. The 

bookstore sold fifteen copies of the book and it was not long before Mr. 

Sweatlocke was approached at a Little League game and chastised by 

several parents who had read the book. Sweatlocke also lost his job as a 

result of the misstatements. 

Mr. Sweatlocke then brought an action for defamation naming as 

defendants the author, the publisher, the printer, the distributor, and the 

bookstore. 

2. Cause  o f  Act ion  

This subsection focuses on the cause of action for libel. The common 

law developed the distinct torts of libel and slander. 147 Slander is associ- 

ated with oral statements or statements that are not embodied in at least 

semi-permanent form. 148 Libel is the publication of the statements in a 

more permanent form.  149 TO recover damages for libel a plaintiff must 

146. This aspect of the hypothetical blurs the multiple roles of publishers, typesetters, 
and printers, but is acceptable in the interest of simplicity. Real-world publishers perform 
certain functions close to authorship (content-oriented editing), some close to printing 
(pre-press copy editing), and some marketing functions related to the activities of the distri- 
butor and bookseller in the hypothetical. 

147. See Restatement (Second) of Torts § 568 (1977). 
148. See id. 
149. The tort of libel encompasses defamatory messages carried by the printed word or 

by words embodied in a form with a substantial degree of permanence which has the harm- 
ful qualities of printed words. See Restatment (Second) of Torts §568 cmt. d (1977). A 
message stored in a database or displayed on a screen will exist for an indefinite period. 
Obtaining a printout of messages stored on the system is an option available to almost all 
users of networks. Each of these options creates text that is as permanent as a printed text. 
Each can convey a harmful message with the same clarity and impact as a traditional vehi- 
cle for a libel such as a newspaper. 
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e s t ab l i sh  fou r  essent ia l  elements.15° 

T h e  first e l e m e n t  compr i s e s  two c o m p o n e n t s :  r equ i r emen t s  tha t  the 

s t a t emen t s  are (1) fa lse  and  (2) de famato ry .  TM A d e f a m a t o r y  s t a t emen t  

is one  tha t  in addi t ion  to be ing  fa lse  has  the t e n d e n c y  to h a r m  the  reputa-  

t ion o f  the  pla int i f f .  152 

T h e  s e c o n d  e l e m e n t  is "pub l ica t ion .  ''153 " P u b l i c a t i o n "  is a t e rm of  

art  154 and  has  three  c o m p o n e n t s :  (1) the in ten t iona l  or  neg l igen t  act  o f  

the  d e f e n d a n t  155 w h i c h  resul ts  in 156 (2) the  c o m m u n i c a t i o n  o f  the 

a l legedly  de fama to ry  s t a t emen t  to (3) a th i rd  person.157 

M o r e  t han  one  par ty  can  " p u b l i s h "  the  s a m e  s ta tement ,  tss T h e  origi-  

nal  au tho r  v icar ious ly  pub l i shes  s t a t ement s  c o m m u n i c a t e d  by  an  agen t  o f  

the author .  159 All  w h o  repea t  a d e f a m a t o r y  s t a t emen t  are " r epub l i sh -  

ers ' q r °  and  can  be  he ld  l iable  w i thou t  r ega rd  to the  l iabi l i ty  o f  the or igi-  

nal  p u b l i s h e r  or  o the r  republ i shers .  161 

R e p u b l i c a t i o n  is t rea ted  l ike an  or ig ina l  pub l i ca t i on  in tha t  it is ac t ion-  

able  on ly  i f  the p la in t i f f  can  show an  in ten t iona l  or  neg l igen t  act  by  the  

t r ansmi t t e r  that  resul ts  in the  c o m m u n i c a t i o n  o f  the d e f a m a t o r y  message  

150. See Restatement (Second) ofTorts § 558 (1977). 
151. SeeM. 
152. See Restatement (Second) of Torts § 559 (1977); see also Davis v. Costa-Gauras, 

619 F. Supp. 1372, 1375 (S.D.N.Y. 1985). 
153. See Restatement (Second) of Torts § 558 (1977). 
154. See Ostrowe v. Lee, 175 N.E. 505 (N.Y. 1931); see also Youmans v. Smith, 153 

N.Y. 214, 47 N.E. 265, 266 (N.Y. 1897) (Printing a libelous statement is a "'publication" 
when it is done with the expectation that it will be read by some third person.). 

155. See Smith v. Jones, 335 So. 2d 896, 897 (Miss. 1976) (not a publication if defen- 
dant spoke the words with reasonable expectation that they would not be overheard); see 
also Barnes v. Clayton House Motel, 435 S.W.2d 616, 617 (Tex. App. 1968) (letter sent 
with knowledge that it may be read by a person other than the intended recepient is not a 
publication; it is not sufficient that there was a mere possiblity that someone other than the 
intended recipient would read the letter.). 

156. The communication must be caused by, be induced by, or be the natural conse- 
quence of the defendant's action. See Woodling v. Knickerbocker, 17 N.W. 387, 388 
(Minn. 1883); see also Commonwealth v. Pratt; 95 N.E. 105, 106 (Mass. 1911) (it is a pub- 
lication if defendant intended that matter should be published, and furnished substance to a 
reporter); see generally Maytag v. Cummins, 260 F. 74, 79 (8th Cir. 1919); Sawyer v. Gil- 
mers, 126 S.E. 183 (N.C. 1925). 

157. See Restatement (Second) of Torts §577 (1977). See, e.g., Ostrowe, 175 N.E. 505 
(defamatory writing not published until read by one other than the one defamed, publication 
can be to a telegraph operator, compositor in a printing house, or a copyist). 

158. See Restatement (Second) of Torts § 578, cmt. b (1977). 
159. See, e.g., Draper v. Hellman Commercial Trust, 263 P. 240, 246 (Cal. 1928) 

(Private detective agency, hired by the defendant, published defamatory statements about 
plaintiff; held that defendant was liable on theory that principal is liable for a libelous state- 
ment published by an agent who is acting within the scope of employment). 

160. SeeM. 
161. Plaintiff must establish the existence of each element for each individual defendant. 

See, e.g., Dworkin v. Hustler Magazine, Inc., 611 F. Supp. 781 (D. Wyo. 1985). 
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tO one  o the r  than  the  sub jec t  of  the  message .  162 T h i s  act  m a y  be  the  

over t  ac t  o f  t r ansmi t t ing  or  de l ive r ing  a de fama to ry  message  to 

another .  163 It m a y  a lso  be  the inac t ion  o f  one  w h o  has  phys ica l  con t ro l  

ove r  the m e t h o d  o f  c o m m u n i c a t i o n  and  k n o w s  o f  the d e f a m a t o r y  na ture  

o f  the m e s s a g e  and  yet  fai ls  to r e m o v e  the  m es s age  f r o m  ci rcula t ion.  164 

Regard less  of  the  na ture  o f  the i n t e r ven i ng  act,  fo r  the  p la in t i f f  to 

es tab l i sh  " r e p u b l i s h e r "  l iabil i ty,  the  p la in t i f f  m u s t  e s t ab l i sh  tha t  the 

d e f e n d a n t  k n e w  or  shou ld  have  k n o w n  o f  the d e f a m a t o r y  na ture  o f  the  

message .  165 K n o w l e d g e ,  or  impu ta t ion  o f  knowledge ,  m a y  be  the resul t  

of  the c o n d u c t  and the unde r t ak ings  of  the  de fendan t ,  and  is genera l ly  

found  w h e n  the  d e f e n d a n t  exerc ises  edi tor ia l  cont ro l  ove r  the con ten t s  o f  

the  pub l ica t ion .  166 T h e  cour t s  h a v e  b e e n  re luc tan t  to impu te  k n o w l e d g e  

o f  the d e f a m a t o r y  na ture  o f  the  m e s s a g e  to de f endan t  t ransmi t te r s  w h o  

162. See Restatement (Second) of Torts §578 (1977). Accord, Model Defamation Act 
1991 Draft § 8-101 cmt. (no need for stating separately standards for liability; adequately 
covered in general fault and privilege provisions). : ,  

163. See, e.g., Ostrowe, 175 N.E. 505. 
164. See Foggv. Boston & L. R.R., 20 N.E, 109, 110 (Mass. 1889) (Defendant railroad 

published defamatory statement placed on colhpany bulletin board because company was 
aw~e of its existence and failed to remove it frt,m the board.); see also Woodling v. Knick- 
erbocker, 17 N.W. 387,388 (Minn. 1883) (Failt,ire by defendant to remove defamatory pla- 
card was sufficient evidence for jury to conclude that the defendant published the defama- 
tory material.); Hellar v. Bianco, 244 P.2d 757, 759 (Cal. 1952) (republication occurred 
when defendant tavern had reason to know of the existence of defamatory message on a 
bathroom wall and failed to remove the message); but see Scott v. Hull, 22 Ohio App. 2d 
141,259 N.E.2d 160, 161 (Ohio Ct. App. 1970) (distingushing the cited cases, found no 
liability on the part of a building owner who failed to remove defamatory graffitti painted 
upon the building; absent an affirmative act mere nonfeasance does not support liablity). 

The view expressed in Scott does not really impact the analysis of the potential liablity 
of a computer network. Even under the logic adopted in Scott, the acts of creating the net- 
work and encouraging its use by others satisfy the act requirement if the defendant 
transmitter knows or has reason ~o know of the defamatory nature of messages transmitted. 

165. See Dworkin, 611 F.Supp. at 786 (adopting Restatement (Second) of Torts §581 
(1977). which provides in part that a person, or entity, that transmits defamatory messages 
authored by another is not liable for the publication of those messages unless the 
transmitter knows, or has reason to know, of the defamatory message contained in the 
matter transmitted); see also Church of Scientology v. Minnesota Medical Found., 264 
N.W.2d 152, 156 (Minn. 1978) (rule requiring that republisher either knew or should have 
known of defamatory nature of the statements transmitted protects libraries and vendors of 
books, magazines, and newspapers). 

166. Compare Smith v. Utley, 65 N.W. 744, 744 (Wis. 1896) (managing editor of news- 
paper liable for publication of libelous article whether or not he actually knew of publica- 
tion; matter is constructively under editor's supervision) with Anderson v. New York Tel. 
Co., 320 N.E.2d 647, 647 (N.Y. 1974) (telephone company not liable for disseminating 
defamatory material; reason-to-know standard applies only to media of communications 
involving editorial, or participating functions, such as newspapers, radio, and television). 
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do  no t  exerc ise  edi tor ia l  control .  167 Only  w h e n  a set  o f  specia l  cir-  

c u m s t a n c e s  exists ,  such  as k n o w l e d g e  o f  pas t  l i t igat ion,  h a v e  the  cour ts  

b e e n  wi l l ing  to impute  k n o w l e d g e  to the  defendant.16s 

T h e  th i rd  e l e m e n t  in p r ov i ng  l ibel  requi res  the  e s t a b l i s h m e n t  o f  

d e f e n d a n t ' s  fault ,  ref lec t ing a ser ies  o f  S u p r e m e  Cour t  dec i s ions  beg in -  

n ing  w i th  New York Times Co. v. Sullivan 169 w h i c h  ba l ance  the  Firs t  

A m e n d m e n t  f igh t  to f ree  expres s ion  wi th  the  s ta tes '  in te res t s  in pro tec t -  

ing the  r epu ta t ion  o f  i n d i v i d u a l s J  7° At  c o m m o n  law the  tor t  o f  l ibe l  was  

a tor t  o f  s tr ict  l i ab i l i t y J  71 Sullivan and  its p r o g e n y  a l te red  the  c o m m o n  

law and  imposed  a faul t  r equ i r emen t ,  172 ini t ia l ly  in cases  i n v o l v i n g  

m e d i a  de fendan t s  and  publ ic  official  pla int i f fs .  T h e  Cour t  la ter  

e x p a n d e d  the  faul t  r e q u i r e m e n t  to cases  i nvo lv ing  "pub l i c  f igure"  p la in-  

tiffs 173 and  u l t imate ly  to cases  i n v o l v i n g  n o n - m e d i a  de fendan ts .  174 

Fo r  cases  i nvo lv ing  pr iva te  ind iv idua l s  as p la in t i f fs  the  Cour t  a l lowed  

the s ta tes  to choose  the app l icab le  level  o f  fault ,  t75 The  states,  howeve r ,  

167. See Osmond v. EWAP, Inc., 200 Cal. Rptr. 674, 680 (Cal. Ct. App. 1984) (adopt- 
ing and quoting the Restatement (Second) of Torts § 581 cmt. b (1977); see also Maynard 
v. Port Publications, Inc., 297 N.W.2d 500, 501 (Wis. 1980) (although contract printer had 
twice previously refused to publish materials printer thought obscene, this did not give rise 
to a continuing duty to check all future printings for defamatory content). 

168. Compare Dworkin, 611 F.Supp. at 786 (concern about self-censorship and First 
Amendment protection caused court to refrain from imposing a duty to investigate upon a 
retail store that knew that magazine publisher had once been sued or had engaged in ques- 
tionable behavior in the past) with Dworkin v. L.F.P., Inc., 647 F. Supp. 1275, 1278 (D. 
Wyo. 1986) (combination of fact that store and plaintiff were already engaged in litigation 
over defamatory statements appearing in the magazine sold at the store with the fact that an 
agent of plaintiff called store and asked that it stop selling the magazine, was enough to 
constitute special circumstances neccesary to allow case to go to trial on the issue of 
whether defendant should have known of the defamatory nature of the statements contained 
in the magazine). 

169. 376 U.S. 254 (1964). 
170. This balance is created by requiring "fault" on the part of the publisher. The fault at 

issue here is failure to ascertain the truth or falsity of the defamatory statements. See id. at 
287 (plaintiff claimed defendant newspaper libeled plaintiff by printing an advertisement 
containing defamatory falsehoods; in order to find liablity plaintiff must show that the 
defendant acted with "reckless disregard" as to whether or not the information printed was 
true, when plaintiff is a public official). 

171. See, e.g., Corrigan v. Bobbs-Merrill Co., 126 N.E. 260, 263 (N.Y. 1920). 
172. See Sullivan, 376 U.S. at 254. 
173. See Curtis Publishing Co. v. Butts, 388 U.S. 130, 134 (1967). 
174. Dun & Bradstreet, Inc., v. Greenmoss Builders, Inc., 472 U.S. 749, 762 n.9 (1985) 

(plurality opinion declined to address distinction between media and non-media defendants, 
making it likely that in future cases distinction will not be significant). 

175. Gertz v. Robert Welch, Inc., 418 U.S. 323, 347 (1974) (As long as states do not 
impose liability without fault they are free to define for themselves the appropriate standard 
of liability for a publisher of defamatoly falsehoods injurious to a private individual.). 
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may not  impose liability in the absence of  some showing of  fault. 176 As 

a result most  states have adopted a negl igence standard when the plain-  

t iff  is a private figure. 177 

The fault requirerrient and the requirement  that a republisher act with 

knowledge,  or imputed knowledge,  are reflections of  the same judicia l  

concerns regarding chilled speech and as a result are l ikely to be estab- 

lished with substantial ly s imilar  evidence.  

The Const i tut ional  protection extended to defendant  publishers by the 

Supreme Court  parallels the protection the c o m m o n  law offered repub- 

l ishers)  78 The Court  has voiced concern  about  protecting "robust  and 

uninhibi ted"  c o m m u n i c a t i o n )  79 At c o m m o n  law the requirement  that 

the defendant  know the defamatory nature of  the communica t ion  was 

also a reflection of  the concern about self  censorship. ~80 

If  a republ isher  cannot  reasonably rely on the accuracy of  the original  

author with respect to a particular statement,  ~81 and the republ isher  

knows of  the defamatory content  of  that statement,  then the republ isher  

has an obl igat ion either to verify the s tatement  or to remove it before it is 

read by ano the r )  82 Thus,  when  the e lement  of  publ icat ion is established, 

the issue of  fault  usual ly turns solely on the efforts made  by the defen- 

dant  in ascertaining the accuracy of  the statements.  A private figure 

plaintiff,  operating under  the prevai l ing negl igence standard, need only  

show that the effort is less than reasonable.  ~83 

The fourth e lement  requires  the plaint i ff  to establish damages  either 

by demonstrat ing the act ionabil i ty of  the statement itself or  by demon-  

176. ld. at 347 n.10. 
177. See Brown v. Kelly Broadcasting Co., 771 P.2d 406, 424 n.26 (Cal. 1989) (listing 

33 states that have adopted negligence standard). 
178. See Sexton v. American News Co., 133 F. Supp. 591,593 (1955). At the extreme, 

the fault standard requires actual malice, which means that the defendant must act with 
reckless disregard or with a high degree of awareness of probable falsity. See Gertz, 418 
U.S. at 332 (quoting St. Amant v. Thompson, 390 U.S. 727, 731 (1968)). 

179. Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 772-74 (1986) (quoting 
New York Times Co. v. Sullivan, 376 U.S. 254, 272 (1964) and citing Time v. Firestone, 
424 U.S. 448, 456 (1976)). 

180. See, e.g., Dworkin v. Hustler Magazine, Inc., 611 F. Supp. 781, 786 (D. Wyo. 
1985). 

181. See Rinaldi v. Holt, Rinehart & Winston, Inc., 366 N.E.2d 1299, 1307 (N.Y. 1977) 
(Book publisher who had no reason to question the accuracy of original newspaper articles 
upon which the book in question was based, had no duty to inspect and therefore was not 
charged with knowledge of the contents.): see also Karaduman v. Newsday Inc., 416 
N.E.2d 557, 569 (N.Y. 1980) (Absent substantial reason to question the accuracy of news- 
paper reporter's article, the rule set forth in Rinaldi means that the subsequent publisher can 
rely on the accuracy of the article and has no duty to investigate.). 

182. See, e.g., Hellar v. Bianco, 244 P.2d 757,759 (Cal. 1952). 
183. See Brown v. Kelly Broadcasting Co., 771 P.2d 406, 424 n.26 (Cal. 1989). 
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strating pecuniary lossJ 84 An action in libel was traditionally actionable 

per se, that is, actionable without proof of actual loss. 185 The Court has 

modified this rule and has provided that, in the absence of actual malice, 

a public figure plaintiff or a private plaintiff, bringing suit based on state- 

ments concerning matters of public interest, is limited to actual dam- 

ages. 186 A private figure in a non-public-issue case may still seek puni- 

tive damages and actual damages may be presumedJ 87 

Even if the plaintiff is able to establish the existence of all of the ele- 

ments, the defendant may still escape liability by showing that the state- 

ments were privileged) 88 Whether a privilege exists is a function of the 

nature of the communication or the identity and relationship of the 

sender and receiver. A special privilege protects an entity that merely 

provides the means of communicationJ 89 Even if such an entity knows 

or has reason to know of the false and defamatory nature of a transmis- 

sion, 19° there is no liability if the original author was privileged or if the 

transmitter reasonably believed that the author was privilegedJ 91 Addi- 

tionally, when the transmitter is a common carder with the attendant 

obligation to serve, the privilege is broader unless the transmitter knows 

or has reason to know that the author was not privileged. 192 

The expansion of the privilege in cases involving common carders is 

a recognition of the inherent dilemma a carder would face if the 

privilege did not existJ 93 The broad privilege for common carders also 

reflects judicial fear that doing away with the privilege would impair a 

necessary public service. 194 

In practice, however, this privilege has had little impact. Common 

carders are unlikely, due to the nature of the services traditionally 

offered, to act in ways that either give rise to knowledge of the defama- 

184. See Restatement (Second) of Torts § 558 (1977). 
185. Seeid. §569cmt. b. 
186. Gertz v. Robert Welch, Inc., 418 U.S. 323, 349-50 (1974). 
187. Dun & Bradstreet. Inc. v. Greenmoss Builders, Inc., 472 U.S. 749, 751 (1985). 
188. See generally W. PAGE KEETON, PROSSER AND KEETON ON THE LAW OF 

TORTS 815-39 (5th ed. 1984). 
189. See Restatement (Second) of Torts § 612. 
190. The issue of privilege does not arise unless all the elements of the tort are satisfied. 

Thus, before looking to whether the original author was privileged or whether the 
transmitter reasonably believed that the author was privileged, it is necessary to establish 
that the transmitter was a republisher. 

191. Seeid. 
192. SeeM. §612(2). 
193. See Western Union Tel. Co. v. Lesesne, 182 F.2d 135 (4th Cir. 1950) (adopting 

position that obligation to serve public requires recognition of limited liability). 
194. See. e.g.. O'Brien v. Western Union Tel. Co., 113 F.2d 539, 541 (lst Cir. 1940) 

(immunity granted to common carriers must be broad enough to ensure efficient public ser- 
vice). 
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to ry  na tu r e  o f  m e s s a g e s  o r  s u p p o r t  i m p u t a t i o n  o f  s u c h  k n o w l e d g e .  

B e c a u s e  s u c h  k n o w l e d g e  is r e q u i r e d  b e f o r e  the  t r a n s m i t t e r  c a n  b e  l iab le  

as  a r e p u b l i s h e r ,  a c o m m o n  c a r d e r  is un l ike ly  to b e  p r i m a  f ac i e  l iable ,  t95 

A b s e n t  a p r i m a  fac ie  c a s e  o f  l ibel ,  p r i v i l e g e  a n a l y s i s  is i r r e l evan t .  

A t  the  o t h e r  e x t r e m e ,  o n c e  an  en t i t y  e x e r c i s e s  c o n t e n t  con t ro l ,  c e r t a i n  

to g i v e  r i se  to k n o w l e d g e  o r  i m p u t a t i o n  o f  k n o w l e d g e  o f  the  f a l s e  a n d  

d e f a m a t o r y  na tu re  o f  a s t a t e m e n t ,  the  en t i t y  wi l l  no  l o n g e r  m e r e l y  b e  

s u p p l y i n g  t h e  m e a n s  o f  c o m m u n i c a t i o n  a n d  the  p r i v i l e g e  wi l l  e v a p o r a t e .  

T h e  p r i v i l e g e  w o u l d  o f f e r  p r o t e c t i o n  in t h o s e  l i m i t e d  c a s e s  w h e r e  t he  

195. Republisher liability depends on the interaction among Restatement (Second) of 
Torts §8578, 581,602, and 612, and the assessment of five different kinds of fault. The 
most basic distinction is drawn between republishers in general and those who only deliver 
or transmit information. Id. § 578 cmt. a. Mere deliverers and transmitters are removed 
from the scope of 8 578, although the structure of the black letter language indicates that 
they are republishers subject to special treatment. The coverage language of § 581 is the 
same as the exception from 8578, meaning that mere deliverers and transmitters are 
covered by § 581 and not by § 578. Section 578 republishers are treated exactly like origi- 
nators of the information they republish. The four elements, and the five fault concepts 
work in the same way. Section 581 deliverers and transmitters (except for radio and televi- 
sion broadcasters, who are treated as though they were covered by § 578; see § 581 cmt. g) 
are subject to liability only if they know or have reason to know of the defamatory charac- 
ter of the communication. But this may not be much of a barrier to liability because origi- 
nal publishers and general republishers cannot be liable unless they are show n to have been 
negligent with respect to truth or falsity and defamatory character. The standard "knew or 
should have known" is not conceptually different from the standard of negligence. More- 
over, §578 cmt. b indicates that all fault is covered by 8§580A and B, which articulate the 
Sullivan and Gert: standards. The commentary to § 581 classifies the following as mere 
deliverers or transmitters: bookstores (8581 cmt. e), news dealers (§581 cmt. d), libraries 
(8 581 cmt. e), telegraph companies (8581 cmt. f), ticker tape services (8581 cmt. f) and 
teletype services (§581 cmt. i-). Authors, printers, and publishers are explicitly labelled 
general republishers rather than mere deliverers or transmitters. Id. at 8 581 cmt. c. 

The privileges may exculpate an information service provider from liability even if it is 
prima facie liable under §8 578 or 581. Section 591A creates an absolute privilege to pub- 
lish information required by law. See/d. § 581 cmt. g (absolute privilege under § 592A for 
broadcaster to broadcast information required by law); § 592A cmt. a (referring to manda- 
tory air time for candidate); 592A cmt. b (protection not limited to broadcasters). Section 
612 creates a derivative privilege, so that certain republishers are as privileged as those who 
provide information to them. The scope of § 612 may be different from the scope of § 581. 
Section 612 applies to those "who provide a means of publication" and to public utilities 
under a duty to transmit messages. The first phrase covers: newspapers printing articles or 
letters to the editor, radio or television stations providing time, ticket, teletype or other 
private wire services; and printers, and stenographers who take dictation and mail letters. 
Id. at 8612 cmt. c. The standard for those who provide a means is reasonable belief of 
privilege in the provider. The standard for public utilities is no reason not to know the pro- 
vider is not privileged. The difference is that the public utility has no duty to inquire, sug- 
gesting that the provider of means who is not a public utility does have a duty to inquire. 
ld. at § 612 cmt. g. 

Summarizing, it is important to understand that an actor who makes available only 
equipment or facilities is not subject to liability under § 581, nor presumably under §578, 
because such actors are not republishers at all. Id. at 8 581 cmt. b. 
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republ isher  knows  of  the nature o f  the s ta tement  through sources o ther  

than i tz  business activit ies,  has acted with the requis i te  fault,  but  reason-  

ably bel ieves  that the author  was pr ivi leged,  or, in the case  o f  the com-  

m o n  carder ,  did not  know that the author was not  pr ivi leged.  |96 The  

only clear  example  o f  this situation is where  the transmitt ing entity is 

informed by another  that the defamatory  message  exists,  is at least  negl i-  

gent  regarding the accuracy of  the  statement,  engages  in no addit ional  

act which aids in the distr ibution o f  the message,  and reasonably be l ieves  

that the author was priui leged.  Behav ior  consis tent  with tiae definit ion o f  

a c o m m o n  car,'ker is the type o f  behavior  most  l ikely to fit these condi-  

tions. As  a result,  the pr iv i lege  is l ike ly  to be important  only  in cases 

invo lv ing  c o m m o n  ca rde r  defenda~qts. 

3. Application 

Sweat locke  can establish the exi.stence o f  the first and fourth e le-  

ments:  a false and defamatory  statement,  197 and damages.  19s Both  e le-  

ments  can be establ ished without  reference  to a part icular  defendant  and 

therefore can be establ ished with respect  to all defendants .  199 

The second and third e lements  are relat ively easy to establish wi th  

r e spec t  to the author. The  author publ ished the defamatory  statement.  

Communica t ion  to anyone  other  than the subject  is a publication.  The  

manuscr ipt  was publ ished when  it was sent to the pu:i~llsher, w h o  is a 

third party.2°° ~ Addi t ional ly ,  because the author  intends~d that the book  be 

printed and sold to the public,  he  is l iable for  the d i s ~ b u t i o n  o f  the mes-  

sage to the purchasers  o f  the book.  2°t 

196. See Anderson v. New York Tel. Co., 320 N.E.2d 647 (N.Y. 1974). 
197..The hypothetical supports a finding that the statements were false and had a defa- 

matory impact on Sweatlocke. The statement caused him to be ridiculed and scorned in his 
community. 

198. Sweatlocke lost his job. This establishes peclmiary loss. 
199. To establish the first element, the false and defamatory nature of the statement, a 

plaintiff will offer evidence related to the nature of the statement itself. See Restatement 
(Second) of Torts §§ 559, 581A (1977). The fourth element also looks to the nature of the 
statement and in the alternative, the impact that the statement had on the plaintiff. See id. 
§ 569. Neither of these elements requires reference to a particular defendr-lt and as a result 
tile method of proof does not vary between publishers and republishers. 

200. See, e.g., Schoepflin v. Coffey, 56 N.E. 502, 504 (N.Y. 1900) (reversing judgment 
based on evidence defendant published libel when he talked to newspaper reporter; no pro- 
curement or command of subsequent written dissemination). The court assumed slander 
would have occurred when the statement was made to the reporter but for the failure to 
allege or prove either special damages or slander per se. Id. 

201. See, e.g., Woodling v. Knickerbocker, 17 N.W. 387 (Minn. 1883) (defendant store 
owner liable for placards placed on table in front of his store saying plaintiff was a dead- 
beat, despite lack of evidence defendant personally placed them there). 



Spring, 1992] Equal Access to Electronic Networks 105 

Sweatlocke must establish that the author failed to exercise reason- 

able care by failing to check the accuracy of  the statements and therefore 

acted with the requisite fault. 2°2 The author spent five years in the small 

town, yet  failed to recognize that Mr. Sweatlocke had five children, and 

then published the offending statement. A fact finder could certainly 

find that a reasonable person would have exercised greater care. That 

finding would establish negligence, the required degree of  fault in most 
states. 203 

The publisher and printer are liable if Sweatlocke can demonstrate, 

first, that they were republishers and, second, that each acted negligently 

when it failed to verify the accuracy of  the statements, z°4 There can be 

no question that a publisher and commercial  printer acted intentionally to 

disseminate the printed works. Sweatlocke must also establish that 

because the publisher had editorial control over the content of  the book 

the publisher should be charged with knowledge of  its contents. Second, 

Sweatlocke must establish that the publisher acted unreasonably when it 

relied on the accuracy of  the author 's  statements. The fact that the 

au thor  had lost earlier libel suits, combined with the fact that the state- 

ment was so obviously offensive, may support a finding of  breach of  the 

duty to exercise reasonable care. The question is to be settled with refer- 

ence to the particu!ar efforts of  the publisher to verify the accuracy of  

the statements. The printer presents somewhat different facts on the 

s a m e  issues. It is unlikely that the printer will be charged with as much 

responsibility as the publisher to know the content and verify its accu- 

racy. It is thus likely that the printer will escape liability unless 

Sweatlocke can show some involvement with content beyond that of  set- 

ting type.2° 5 

The distributor is also likely to escape liability. The distributor was a 

mere conduit with no reason to know the nature or content of  the book. 

As a mere conduit, the distributor is not liable as e, republisher. 2°6 

The bookstore is likely to be labeled a republisher by the court. 

Therefore, if the requisite fault can be established, it may be liable for 

the resulting harm. Sweatlocke phoned the store, told the operator the 

nature of  the statements contained in the book, and requested that the 

books be removed from sale. Addit ionally,  the bookstore operator had 

read of  the author 's  repeated courtroom adventures. Although either of  

202. See Gertz v. Robert Welch, Inc., 418 U.S. 323, 347 (1974). 
203. See Brown v. Kelly Broadcasting Co., 771 P.2d 406, 411 n.5 (Cal. 1989). 
204. See Gertz, 418 U.S. at 347. 
205. The printer was aware of the statement because he edited the manuscript. A printer 

who simply sets type without reading the content might have a stronger defense. 
206. Se~ Dworkin v. Hustler Magazine, Inc., 611 F.Supp. 781,785 (D. Wyo. 1985). 
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these factors alone would  not lead to a reason to know,  the combina t ion  

o f  the two may  create the special  c i rcumstances  referred to in Dworkin v. 

L.F.P., Inc. 2°7 As a result  the bookstore  may be labeled a republisher.  

The  bookstore  operator  probably acted with the requisi te fault. The 

operator  did not at tempt to ascertain the accuracy o f  the statements.  The 

operator  was negl igent  when  it failed to perform a reasonable invest iga-  

tion o f  the accuracy of  the statements after being informed that they 

might  be de famatow.  ~ Because  Sweat locke  is a private figure and 

because  the statements did not  involve  matters o f  public interest, negli-  

gence  by the bookstore  operator  will  establish the required fault. Dif-  

ferent t reatment  o f  the bookstore  and the distr ibutor  is just if iable on the 

grounds that the bookstore  exercises  greater  discret ion in select ing which 

titles to stock and therefore exercises  a greater  measure  o f  content  con- 

trol. 

4. Application to a Network 

Apply ing  the c o m m o n  law rules o f  libel to ne twork  users and opera-  

tors yields the fo l lowing  conclusions.  

First, a message  or iginator  that distributes a defamatory  message  over  

a compute r  network is l iable for  the tort o f  libel. It is possible to estab- 

lish each o f  the four  elements .  2°s The  first e lement ,  the false and defa- 

matory  nature o f  the message,  is established in the same manner  as it 

would  be  with any type o f  t ransmission device.  2°9 The  fourth e lement ,  

p roof  o f  harm, again requires no special  applicat ion when a compute r  

ne twork  is used to disseminate  the information.  Transmiss ion  over  a 

ne twork  is a publication by the author, so the second e lement  is satisfied. 

It is reasonably foreseeable  that the defamatory  messages  will  reach 

someone  other  than the subject  o f  the message,  21° so there is a publica- 

( 

207. 647 F. Supp. 1275, 1277-78 (D. Wyo. 1986). 
208. See Restatement (Second) of Torts § 558 (1977). 
209. The fact that the message is sent over a network is not relevant to the analysis of 

the message itself. It would be no different than if the message were published in a news- 
paper or magazine. 

210. It is certainly possible for a message to be transmitted and encoded for privacy. It 
is also possible that the intended recipient will be the one defamed. If either of these possi- 
blities is realized, and the author did not negligently communicate the statement, there will 
be no liability because there was no publication. 

In the more typical case likely to give rise to a cause of action for libel, however, the 
messages are sent to or are available to multiple parties. In this case the act of sending the 
message can either be intentional or negligent. It is a relative certainty that the transmission 
was intentional, for it is unlikely that a computer operator would not know that it was send- 
ing a message. Nevertheless, it is still a requirement that the plaintiff establish the inten- 
tional or negligent communication of the message. 
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tion by the sender. Finally, to establish the third element, the author 

must have acted with the requisite fault regarding the truth or falsity of  

the statement. In most states, the author must have been at least negli- 

gent if  the plaintiff is a private figure. TM This is a question for the trier 

of  fact, and the use of  a network does not change the analysis. 

Second, computer network intermediaries are liable for defamatory 

statements transmitted over the network only if both of  the following can 

be established: The message distributed must be shown to be false and 

defamatory. Then, the network intermediaries must be shown to be 

: .republishers.  Because a transmitter is not a republisher unless the 

transmitter acts with knowledge of  the content, and because one wh01. 

supplies the means of  communication is not a republisher unless there is 

knowledge of  the defamatory content, the focus is on what the network 

intermediaries knew or should have known. 212 Knowledge,  or the impu- 

tation of  knowledge, can be established in two ways. First, if  the 

intermediary exercised content control over the messages on the net- 

work, the court may impute knowledge of  the defamatory nature of  the 

messages. A clear example would be the moderator of  a bulletin board 

conference who screens messages before posting them. Second, if  spe- 

cial circumstances were present, such as the fact that the operator knew 

of the user 's  repeated transmission of defamatory messages and had 

knowledge that a recent message may be defamatory, the court may 

impute knowledge. This special circumstance may arise if an intermedi- 

ary that otherwise does not exercise content control receives complaints 

about an originator of  messages. 

Third, the network operator may be negligent after learning that a 

message is false or defamatory. 213 The requisit,, ~!egree of  fault will 

depend on the identity of  the plaintiff and the nature of  the statements. 21a 

As with the negligence formula in other contexts, whether the requisite 

care has been exercised depends on the technological and economic 

feasibility of  taking additional steps to prevent the harm. This allows 

consideration of the technology used on the network and the ease with 

which it permits content to be screened. If  republisher liability is prem- 

ised on specific complaints about a particular originator, the technologi- 

cal inquiry may focus only on whether it is technologically feasible to 

211. See Brown v. Kelly Broadcasting Co., 771 P.2d 406 (Cal. 1989). 
212. This conclusion is premised on a finding by the court that by supplying the network 

and encouraging its use, the operator was a participant in communication of the statement. 
See generally Scott v. Hull, 259 N.E.2d 160 (Ohio Ct. App. 1970); Anderson v. New York 
Tel. Co., 320 N.E.2d 647 (N.Y. 1974). 

213. See Gertz v. Robert Welch, Inc., 418 U.S. 323, 347 (1974). 
214. ld. 
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exclude that originator.  The probabil i ty  of  network intermediary l iabili ty 

varies depending  on whether  electronic publ ish ing or EMai l  is involved.  

W h e n  EMai l  is involved,  the Electronic Communica t ions  Pr ivacy Act  

("ECPA")  2Is imposes duties on ne twork  operators not  to intercept mes-  

sages or to alter their contents.  216 This  legal obl igat ion alters results o f  

applying the feasibil i ty formula  for content  control,  thereby reducing the 

l ikelihood that the negi igence standard requires a network intermediary 

to exclude potential ly harmful  EMai l  messages.  Nevertheless,  the policy 

behind the E C P A  permit t ing networks to protect their interests 217 may  be 

enough to obligate the ne twork  intermediary to police content  of poten-  

tially harmful  EMai l  messages,  at least if it has special knowledge  of  

potential  harmfulness.  

The Commiss ioners  on Uni form State Laws are drafting a statute to 

regulate republisher liability, especial ly focused on  the electronic infor-  

mat ion  context. 218 Section 8-103  of  the current  draft would  immunize  

an informat ion  retrieval service from liabili ty if  i t  is not  reasonably 

understood in the normal  course of  business  to assert the truthfulness or 

reliabili ty of  the informat ion it mainta ined,  or if it takes reasonable  steps 

to notify customers or patrons that it does not  assert the truthfulness or 

reliabili ty of  the information.  219 

B. Invasion of Privacy 

Invas ion  of  privacy is a tort divisible into four  dist inct  branches.  22° 

The int rus ion and the disclosure of  private facts branches are discussed 

in this Section. TM 

215. Pub. L. No. 99-508, 100 Stat. i848 (1986) (codified in scattered sections of 18 
U.S.C.). 

215. 18 U.S.C. §§ 2701-27o2 (1988). 
217. 18 u.s.c. §2702(b)(5) (1988). 
218. National Conference of Commissioners on Uniform State Laws, Defamation Act 

With Prefatory Note and Comments, Discussion Draft Prepared for August 2-9, 1991 
Meeting. 

219. ld. § 8-103. In the value-added framework discussed in this Article, the model act 
creates an immunity or privilege for an information services provider that expressly for- 
bears from adding integrity assurance value. 

220. The  four branches are intrusion, disclosure of private facts, portrayal in a false 
light, and appropriation of name or likeness. See MICHAEL S. BAUM & HENRY H. PER- 
Rrrr JR., ELECTRONIC CONTRACTING, PUBLISHING AND EDI LAW §§9.28-9.43 
(1991). 

221. The portrayal in false light branch is concerned with the same reputational interests 
as defamation, and the kind of conduct and intent likely to give rise to defamation liability 
is also likely to give rise to liability for false light invasion of privacy. The appropriation 
branch is closely associated with copyright infringement because it is concemed, with con- 
duct that wrongfully appropriates the economic gain potentially available to th%owner of 
information or personality. 
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This Section sketches concrete factual situations in which liability for 
invasion of privacy by a supplier of network services is plausible. It then 
explains the common law determinants of liability and concludes with an 
application of those common law concepts to the factual situations. 

A network service provider may face invasion of privacy liability for 
intrusion or disclosure of private facts in several circumstances: 

(1) A network services provider could misroute a private message to 
a recipient not intended by the sender of the message; 

(2) A network services provider could read the contents of a message 
intended to be private; 

(3) A network services provider could make it possible for a third 
party to obtain undesired access to private messages; or 

(4) A network services provider could make it possible for a third 
party to disseminate private facts or information obtained through 
intrusion. 

The invasion of privacy torts produce liability only when the plaintiff 
can show a reasonable expectation of privacy in the information, use of 
unreasonable means by the defendant, and, in the case of the disclosure 
branch, a type of disclosure that would be offensive to a reasonable per- 
son, and that would involve more than a few recipients of the iiaforma- 
tion. 

In the electronic network context, the reasonable expectation of 
privacy element can be affected by the way a network services provider 
describes its services. The provider can defeat a reaso.n.able expectation 
of privacy by making it clear that messages are subject to .access by peo- 
ple other than the addressee in certain circumstances. 

There are few republisher invasion of privacy cases. It is reasonable 
to analogize to defamation law and conclude that a republisher of infor- 
mation or an entity that only delivers or transmits information could be 
liable for invasion of privacy either if the republisher is an agent of a 
third party tortfeasor or has the requisite intent. 

To apply these concepts to concrete factual situations, suppose that 
ti~e supplier of an electronic bulletin board organizes a conference and 
encourages users to disseminate EMail messages obtained without the 
consent of the sender and addressee. This would almost certainly pro- 
duce liability under the disclosure branch of invasion of privacy. If the 
actor arranged to obtain the messages by electronic connection to an 

. /  
EMail service designed to defeat security measures, liability for the 
intrusion branch is likely as well. On the other hand, if the service pro- 
vider does not intend, and has no knowledge of intrusive or disclosing 
conduct by a third party, liability for the network service provider is not 
appropriate. 
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I f  the service provider knows or has reason to know of  intrusive or 

disclosing conduct by a third party and if the service provider reasonably 

can prevent the conduct, liability for invasion of  privacy depends on 

whether the court requires proof of  negligence rather than intent to 

invade. Whether liability exists for negligent invasion of  privacy is a 

matter of  some controversy at common law. Most states do not recog- 

nize a negligence theory of  liability. 

The likelihood of  invasion of  privacy liability for a network services 

provider is lower than the likelihood of  defamation liability because of  a 

more demanding fault requirement. A merely negligent electronic 

republisher can face liability for defamation, while a merely negligent 

republisher of private facts or provider of  services that aid in electronic 

intrusion probably faces no liability for common law invasion of  privacy. 

C. Copyright Infringement 

Contributory infringement exists when a prominent use of  the 

defendant 's  product is for copyright infringement. 222 The usual dispute 

in contributory infri~3gement cases is whether the product has a substan- 
tial noninfringing use. 223 

Virtually any  network service has substantial non-infringing uses. 

But if a particular service or product, like a bulletin board or a confer- 

ence, is devoted primarily to the distribution of  copyrighted material, the 

possibility exists of  liability for contributory infringement by the supplidr 

of that particular service. It is not evident from the recent case law that 

suppliers of products or services with substantial noninfringing uses have 

any obligation to design features into their products so as to reduce the 

likelihood of  occasional infringing use by third parties. 

D. Content Control Is the Key 

In all three major categories of  tort liability, the requisite fault cannot 

be proven without showing either (1) that the actor and potential tortfea- 

222. RAYMOND T. NIMMER, THE LAW OF COMPUTER TECHNOLOGY ¶ 1-10 (1985 
& Supp. 1990). 

223. See Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417 (1984) (rejecting con- 
tributory infringement claim against video recorder manufacturers by holders of copyrights 
on television programs). Compare Vault Corp. v. Quaid Software Ltd., 847 F.2d 255 (5th 
Cir. 1988) (program to defeat copy protection had substantial non-infringing use-- 
allowing the making of statutorily permitted archival copies) with Telerate Sys., Inc. v. 
Caro, 8 U.S.P.Q.2d (BNA) 1740 (S.D.N.Y. 1988) (network access software's dominant use 
was to frustrate database vendors requirement to use its own hardware for access). 
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sor exercised some actual control over content or (2) that it was feasible 

for it to control content and that it could foresee the possibili ty of  harm if 

it did not control content. 

It is not a sufficient answer to say that a carder  can escape tort liabil- 

ity if  it declares its intention not to control content. From the perspective 

of  the victim, the important question is whether the carder  had an oppor- 

tunity to prevent foreseeable harm yet failed to do so. The victim would 

prefer a rule that would allow a defendant to avoid tort liability only in 

situations in which content control is technologically infeasible. 

Infeasibility, however, is a concept with an economic dimension. 

Determining what is feasible requires balancing of  risks and benefits. 

Ultimately one must balance the social benefit of  having an uncensored 

channel against the risk of  injurious communications in that channel. 

The balance can be drawn by legislatures or by courts applying common 
law rules. 

E. Termination o f  Access as a Sanction 

fo r  Harmful Content 

A judgment  for damages is not the only kind of  economic penalty a 

network services provider faces. Federal ly subsidized "backbone" net- 

work services and connections through the voice telephone network can 

be cut off, based on injurious, offensive, or otherwise inappropriate con- 

tent. 

1. Acceptable Use Policies 

The federally subsidized Intemet restricts use of  the subsidized back- 

bone to educational and research activities. Largely because of  these 

restrictions, entities providing services in connection with Internet 

impose "acceptable use policies" as a condition of  supplying their ser- 

vices. These acceptable use policies are content restrictions. 

Two difficulties are associated with acceptable use pol ic ies .  First, 

restricting use to educational and research purposes greatly limits com- 

mercialization. Second, the existence of  an acceptable use policy invites 

• narrowing of  acceptable uses by adding prohibitions against offensive 

'icontent. Pressure from various groups to add prohibitions is likely. 224 

224. See Carlin Communications, Inc. v. Mountain States Tel. & Tel. Co., 827 F.2d 
1291, 1297 (9th Cir. 1987) (Mountain Bell's con,'ractual prohibitions against carrying dlal- 
a-pore service did not constitute state action.), cert. denied, 485 U.S. 1029 (1988). 
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Such pressure may be as much a concern as tort liability for the network 
service provider with an acceptable use policy. 

2. Enforceability 

One of the problems in enforcing duties of suppliers of electronic 
information and related services is that it may be difficult to ascertain the 
identity of the supplier and to obtain meaningful physical access or con- 
trol over its assets. One of the realities in controversies over 900 tele- 
phone services is that the billing agent, the telephone company, is fre- 
quently the only avenue through which a customer with a grievance can 
get relief. By imposing duties on the billing agent, potential victims can 
intercept the stream of revenues to the torffeasor. In other situations, the 
identity of the tortfeasor may not be ascertainable absent cooperation 
from network intermediaries. 

U.S. West ' t'eportedly has drafted a policy for 900/700 services with 
the following components: 

(1) No billing for services that contain information or use marketing 
practices that cause harm to the telephone company's reputation. 
This includes pornographic services and fraudulent marketing 
activities, and activities that exploit children; 

(2) No billing for goods or information exchanged in a separate tran- 
saction; 

(3) No billing for services producing high numbers of complaints; 
and 

(4) No billing for services soliciting political or charitable contribu- 
tions. 225 

U.S. West also planned to establish a review committee following 
published procedures to determine when a service meets the criteria for 
discontinuation of 700/900 billing services. There are thus important 
dispute resohltion issues of a fairly general nature regarding implementa- 
tion of any framework for defining substantive tort rights and responsi- 
bilities. The motives for a restrictive 900 billing policy overlap consid- 
erably with the motives for a restrictive acceptable use policy. The 
result in both cases is denial of access. 

225. See S. J. Diamond, Phone Firms Setting Limits on Dial-a-Porn, L.A. TIMES, Mar. 
4, 1988, §4, at 1. 
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F. Impact of Existing Law on Providers 

The actual risks of economic sanctions for objectionable content are 
somewhat different, depending on whether sanctions are imposed 
through the tort law or by cutting off access. Tort liability poses a 
greater problem to suppliers of information content than to suppliers of 
channels through which the content flows. The importance of content 
control in the editorial context was emphasized in Anderson v. New York 
Telephone Co., 226 which held a telephone company not liable for dissem- 
inating defamatory material. 

Some difficulty in applying content control concepts from other con- 
texts to electronic bulletin board conferences may arise from the practice 
of shifting or shared responsibility for facilitating the conference. It is 
difficult to identify a specific individual who controls content and i s ,  
therefore, the most appropriate defendant. Invasion of privacy liability is 
likely only for network providers that intentionally establish services 
aimed at disclosing private facts or wrongfully obtaining access to elec- 
tronic messages. Contributory copyright infringement liability is likely 
only if the dominant use of the service involves copyright infringement. 
The substantive legal rules diminish the risk of tort liability for suppliers 
that exercise little content control. Nevertheless, the uncertainty of the 
common law may leave such suppliers wary. The risks of curtailment of 
access to a network backbone based on content are less tightly associated 
with voluntary content control. A mid-level network is responsible, in 
theory, for ensuring that it carries no content inconsistent with the back- 
bone's acceptable use policies. Thus, acceptable use policies, in a 
hierarchy of networks, may have a stronger chilling effect than tort lia- 
bility. 

IV.  F I R S T  A M E N D M E N T  P R I N C I P L E S  

When considering public policies for information exchange, one must 
be concerned about the First Amendment, which provides in materi~t! 
part: "Congress shall make no l a w . . ,  abridging the freedom of speech, 
or of the press . . . .  ,,227 

The First Amendment is a shield against legal regulation and control. 
It is perhaps better understood as the grant of immunities rather than as a 
source of affirmative right. The First Amendment adds a dimension to 
equal access analysis and to tort liability analysis not present with non- 

226. 320 N.E.2d 647 (N.Y. 1974). 
227. U.S. CONST. amend. I. 
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communication common carders.  Thus, while railroad tort liability and 

common carrier nondiscrimination principles evolved without concern 

for the First Amendment,  today 's  information exchange technologies 

receive First Amendment  protection. But even where protection exists, 

constitutional immunity can be overridden when a sufficiently compel-  

ling state interest supports regulation. 

There are several touchstones for applying the First Amendment  to 

electronic networks and bulletin boards. First, state action must exist. 

Second, distinctions between freedom of  speech and freedom of  the 

press must be addressed. Third, commercial  speech must be addressed. 

.... ! i '  ~_-~iS~arth, cases extending First Amendment  protection from information 
(! ,., . ~  . , , , .  

~,~, :t;es to information intermediaries should be analyzed. Finally, and 

~ " ~ .  ~! ~:,:~st pertinent to the interaction between the First Amendment,  common 

',<arriage, and tort liability, cases defining First Amendment  protection for 

broadcasters and cable television providers should be examined. 228 

A. State Action 

As a threshold issue in First Amendment  analysis, state actiou must 

exist. The First Amendment  and its fundamental rights as incorporated 

into the Fourteenth Amendment  protect persons from governmental 

interference with free speech. Significantly, state action in the First 

Amendment  context includes corrlmon law judgments  in addition to sta- 

tutory restrictions. 229 Thus, a First Amendment  violation conceivably 

occurs if one of  the common !elw principles discussed in Section III is 

applied to permit a damage judgment against a private person enjoying 

First Amendment  protection on an electronic network. 

State action exists when the government, its agents, or its instrumen- 

talities act. If the FCC, a government agency, refuses to issue a license 

to a communication service provider who opposes administration policy, 

the First Amendment  state action requirement is satisfied. State action 

also exists when a private entity performs a traditionally governmental 

function, 23° or when a private entity highly regulated by the government 

228. The interrelationship between the First Amendment and tort liability was con- 
sidered in the context of tort liability principles in Section III. In this area, the First 
Amendment has been internalized into substantive tort law. See Restatement (Second) of 
Torts §558 (1976). 

229. See New York Times Co. v. Sullivan, 376 U.S. 254 (1964) (Common-law liability 
for defamation without a showing of fault offends the First Amendment.). 

230. See Marsh v. Alabama. 326 U.S. 501 0946) (reversing conviction for distribution 
of leaflets in company town). 
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pe r fo rms  an  act  d i rec ted  by  a regula tory  agency .  TM In the tort  l iabi l i ty  

area,  s ta te  ac t ion  occurs  w h e n  tor t  l aw is used  to impose  d a m a g e  j u d g -  

men t s  or  equ i tab le  decrees .  232 

H o w e v e r ,  w h e n  a g o v e r n m e n t  agency  permi t s ,  bu t  does  no t  c o m p e l  

an  ac t ion ,  state ac t ion  is not  involved .  233 Thus ,  dec i s ions  o f  the F C C  

cons t i tu te  state act ion,  but  dec i s ions  o f  a c o m m u n i c a t i o n  serv ice  pro-  

v ider  regu la ted  by  the  F C C  are not  s tate  ac t ion  unless  the p rov ide r  acts  

pu r suan t  to an  a f f i rmat ive  F C C  manda te .  TM T he  refusa l  o f  a pr iva te  

digi tal  n e t w o r k  to hanoi,.- traffic f rom advoca te s  o f  gay  and  lesb ian  

rights,  for  example ,  wou ld  not  be  s tate  ac t ion  becaus e  it does  not  i nvo lve  

an=affim~at;,ve g o v e r n m e n t a l  manda te .  
) i 

B. Dis t inc t ion  B e t w e e n  F r e e d o m  o f  the 

Pres s  a n d  F r e e d o m  o f  Speech  

The  S u p r e m e  Cour t  has  not  d rawn  an  expl ic i t  d i s t inc t ion  b e t w e e n  free  

press  and  free speech.  235 W h e n  add re s s ing  issues  i n v o l v i n g  f r e e d o m  of  

231. See Jackson v• Metropolitan Edison Co•. 419 U•S. 345 (1974) (holding that state 
action requirement was not met when action by a privately owned, heavily regulated utility 
was approved by state utility commission: regulation by state or federal government may 
constitute state action, but only when the regulation actually mandates private sector action 
that infringes the First Amendment rights in question)• 

232. See Cohen v. Cowles Media Co., 111 S. Ct. 2513 (1991) (Application of state 
promissory estoppel rules in state court to impose liability on newspaper constitutes state 
action.). 

233. See CBS, Inc. v. Democratic Nat'l Comm., 412 U.S. 94, 114-21 (1973) (reversing 
court of appeals conclusion that broadcaster's refusal of political advertisements under FCC 
rule permitting such refusal was state action for First Amendment purposes); Sinn v. Daily 
Nebraskan, 829 F.2d 662 (8th Cir. 1987) (Student editc."s of college newspaper were 
independent of state university and their conduct was therefore not state action•); but see 
Louis L. Jaffe, The Editorial Responsibility of the Broadcaster: Reflections on Fairness 
and Access. 85 HARV• L. REV. 768, 782-87 (1972). 

234. See Carlin Communications, Inc. v. Mountain States Tel. & Tel. Co. 827 F.2d 
1291. 1297 (9th Cir. 1987), cert. denied, 485 U.S. 1029 (1988) (Mountain Bell's contrac- 
tual prohibitions against carrying dial-a-pore service did not constitute state action•); Mor- 
gan W. Tovey. Dial-a-Porn and the First Amendment: The State Action Loophole, 40 FED. 
COM. L.J. 267, 280-83 (1988)• 

235. See Minneapolis Star & Tribune Co. v. Minnesota Comm'r of Revenue, 460 U.S. 
575. 593 (1983) (statute which taxed the use of ink aad paper violated First Amendment 
because state offered no satisfactory justification for the tax); Heber, . '..ando, 441 U.S. 
153, 155 (1979) ("(Wlhen a member of the press is alleged to have circulated damaging 
falsehoods and is sued for injury to the plaintiffs reputation, the plaintiff is [not] barred 
from inquiring into the editorial processes of those responsible for the publication [when] 
• . .  the inquiry would produce evidence material to the proof of a critical element of his 
cause of action•"): First Nat'l Bank of Boston v. Bellotti. 435 U.S. 765, 795 (1978) (Statute 
prohibiting politically persuasive donations violated First Amendment because it prohibited 
protected speech in a manner unjustified by a compelling state interest.); Virginia Bd. of 
Pharmacists v• Virginia Consumers Council. 425 U.S. 748, 773 (1976) ("a state may [not] 
completely suppress the dissemination of concededly truthful information about [an] 
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the press, the Cour t  intertwines the const i tut ional  rights o f  press and 

speech .  In fact, the only Justice who  expl ici t ly  asserted that such a dis- 

t inet ion exists was Potter  Stewart.  236 Stewart  argued that " [ i ] f  the Free  

Press guarantee mean t  no more  than f r eedom o f  expression,  it wou ld  be 

a const i tut ional  redundancy.  ''237 

In Minneapolis Star & Tribune Co. v. Minnesota Commissioner of  

Revenue, ms the Court  recognized  S tewar t ' s  v iewpoint :  

When  the State singles out  the press . . .  the poli t ical  con-  

straints that prevent  a legislature f rom passing cr ippl ing taxes 

o f  general  applicabil i ty are weakened,  and the threat o f  bur- 

densome taxes becomes  acute. That  threat can operate  as 

e f fec t ive ly  as a censor  to check  crit ical  c o m m e n t  by the press, 

undercutt ing the basic assumption o f  our  poli t ical  system that 

the press will  often serve as an important  restraint on govern-  

ment.  239 

But  s ince the Cour t  did not  expla in  or  expand upon S tewar t ' s  basic 

assumption,  one should not overstate  the s ignif icance o f  this acknowl-  

edgement .  

In the cases in which the Cour t  recognizes  the right o f  a f ree  press, it 

is careful  not  to extend this r ight beyond  the First  A m e n d m e n t  protect ion 

afforded to the general  public.  24° This  point  is re inforced in two  recent  

entirely lawful activity, [when] fearful of tliat information's effect upon its disseminators 
and its recipients"); Bigelow v. Virginia, 421 U.S. 809, 829 (1975) (statute which prohi- 
bited advertisements promoting abortion violated First Amendment); see generally 
LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW §§ 12-22 (1988). 

236. Justice Stewart's viewpoint was recorded at a Yale Law School Convocation in 
1974 and transcribed in the Hastings Law Journal. Potter Stewart, Or of the Press, 26 
HASTINGS L.J. 631,634 (1975) (arguing that "[t]he primary purpose of the constitutional 
guarantee of a flee press was . . ,  to create a fourth institution outside the Government as an 
additional check on the three official branches"). 

237. ld. at 633. Stewart's position has received some academic support. See, e.g., 
David A. Anderson, The Origins of the Press Clause, 30 UCLA L. REV. 455, 493 (1983) 
(concluding that "'Justice Stewart was fight"). 

238. 460 U.S. 575 (1983). 
239. Id. at 585 (citing Stewart, supra "zote 236, at 634). 
240. See Pell v. Procuier, 417 U.S. 817, 833 (1974) ("It has generally been held that the 

First Amendment does not guarantee the press a constitutional right of special access to 
information not available to the public generally . . . .  ") (quoting Branzburg v. Hayes, 408 
U.S. 665, 684 (1972)); Pittsburgh Press Co. v. Human Rel. Comm'n, 413 U.S. 376, 382 
("The publisher of a newspaper has no special immunity.") (quoting Associated Press v. 
NLRB, 301 U.S. 103, 132 (1937)). 
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decisions. In Cohen v. Cowles Media Co., TM the Court held that the First 

Amendment  does not shield a newspaper from liability to a news source 

for breach of  a promise of  confidentiality. The Court did not suggest any 

distinction between free press and free speech, emphasizing that the 

press is not immune from laws which apply to the genera~ public. 242 In 

Masson v. New Yorker Magazine, lnc., 243 the Court held that misquoting 

a public figure is actionable when the fabricated quotation materially 

alters the speaker 's  comments.  Again, the Court d;,d not suggest any dis- 

tinction between free press and free speech. 

The Court has recognized that freedom of  the press is a constitutional 

fight and an important part of  our society, TM yet an institutional press 

protection as distinct from a personal fight of  free speech is limited. By 

articulating restrictions on freedom of  the press as a distinct right, the.  

Court ensures that freedom of  the press is effectively no greater ~ a n  

freedom of  speech. 

C. Commercial Speech 

Commercial  speech was held entitled to First Amendment  protection 

in Virginia Board o f  Pharmacists v. Virginia Consumers Council, 24s 

after an extended period during which the Court expressed reluctance to 

afford commercial  speech such protection. 246 In extending First Amend-  

ment protection to commercial  speech, the Court emphasized that where 

there is a willing speaker, First Amendment  protection encompasses both 

the source and recipient of  communication. 

The fact that communication is purely factual does not mean that it 

per se falls outside the realm of  First Amendment  protection. Addit ion- 

ally, the fact that communication is commercial  does not disqualify it 

from First Amendment  protection. Rather, in o r d e r  for commercial  

speech to lack First Amendment  protection, the content o f  ",he communi-  

cation must be distinguishable from protected speech. The mere quality 

24. T 11 S. Ct. 2513 (1991). 
242. at 2525. 
243. 1 i, S. Ct. 2419 (1991). 
244. See Pell, 417 U.S. at 832 ("The constitutional guarantee of a free press 'assures the 

maintenance of our political system and an open society . . . .  "") (quoting Time, Inc. v. Hill, 
385 U.S. 374, 389 (1967)); Pittsburgh Press, 413 U.S. at 382 ("A free press stands as one 
of the great interpreters between the government and the people.") (quoting Grosjean v. 
American Press Co., 297 U.S. 233. 250 (1936)). 

245. 425 U.S. 748 (1976). 
246. See Bigelow v. Virginia, 421 U.S. 809 (1975); Pittsburgh Press, 413 U.S. at 376. 
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of  speech as commercia l  is not  enough to exclude it from First  Amend-  

men t  protection. 

D. Resellers as well as Originators o f  Content 

Enjoy First Amendment Protection 

Treatment  of the First A m e n d m e n t  rights of  electronic informat ion 

intermediaries is certain to be based on treatment  of  analogous suppliers 

of  value in the pr in t -on-paper  context. Three kinds of  pr in t -on-paper  

intermediaries are of  interest: printers, book warehouses,  and book- 

stores. 
Al though the Supreme Court  has recognized a First A m e n d m e n t  fight 

to publish,  247 it has not  explici t ly recognized a First A m e n d m e n t  fight to  

print. 248 The closest the Court  has come to making  the latter recogni t ion 

was in Murdock v. Pennsylvania. 249 In  addressing First A m e n d m e n t  

freedoms, the dissenting Justice Reed stated: " ' F r e e '  means  a privi lege 

to print or pray without  permiss ion and without account ing to authority 

for one ' s  actions. ''25° Of  course, since the statement came in dissent,  it is 

not  authoritative. It does, however,  indicate the Cour t ' s  incl inat ion to 

recognize that a pr inter  has First  A m e n d m e n t  rights. 

The key l ink in the logic that printers enjoy First  A m e n d m e n t  protec- 

t ion is the necessi ty of  pr int ing to effective d isseminat ion of  ideas. In  

Talley v. California, TM the Court  stated: "Liberty of  circulat ing is as 

essential to [freedom of  expression] as l iberty of  publ ishing;  indeed,  

without  the circulation,  the publ icat ion would  be of  l i tde value. ''z52 

Al though the Court  did not  recognize the First  A m e n d m e n t  right o f  

printers, such a conclus ion  may be drawn from the decision. Publ icat ion 

247. See Bridges v. California, 314 U.S. 252 (1941); see also Murdock v. Pennsylvania, 
319 U.S. 105, 117-33 (1943)(Reed, J., dissenting) (arguing that a tax on religious publica- 
tions does not violate freedom of the press). A publisher is defined as: 

One who by himself or his agent makes a thing publicly known. One whose busi- 
ness is the manufacture and sale of books, pamphlets, magazines, newspapers, or 
other literary productions. One who publishes, especially one who issues, or causes 
to be issued, from the press, and offers for sale or circulation matter printed, 
engraved, or the like. 

BLACK'S LAW DICTIONARY 1233 (6th ed. 1991). 
248. A printer is defined as: "one that prints.. ,  a: a person engaged in printing b: a 

device used for printing; esp: a machine for printing from photographic negatives . . . .  " 
WEBSTER'S NINTH NEW COLLEGIATE DICTIONARY 935 (1983). 

249. 319 U.S. 105 (1943). 
250. ld. at 122 (Reed, J., dissenting) (emphasis added). 
251. 362 U.S. 60 (1960). 
252. Id. at 64 (quoting Lovell v. Griffen, 303 U.S. 444, 452 (1938)). 
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and circulation would be of little value without printing. Thus, the 

denial of  First Amendment fights for a printer is a constructive denial of  

circulation and thus a denial of  First Amendment  rights for a publisher. 

Printers existed at the time the Founding Fathers wrote the First 

Amendment.  In the late 1700s, printers were the primary means of  

disseminating information among the thirteen states. As a matter of  

common sense, all newspapers, magazines, and literature are made by 

printers. If  a printer has no First Amendment  fights, then the right of  

free press is meaningless. This analysis applies equally well to book 

warehouses and bookstores. 

Because the Court embraces the fight to distribute literature, the Court 

has explicit ly recognized that book warehouses and bookstores enjoy 

First Amendment  pro tec t ionY 3 Addit ional  authority for the proposition 

that bookstores are protected by the First Amendment  arises from scru- 

tiny of  laws against obscenity. Obscenity is not protected by the Consti- 

tution, 254 but difficult boundaries between permissible and impermissible 

obscenity regulations are drawn because bookstores, the most frequent 

target of  anti-obscenity enforcement, enjoy First Amendment  rights. 255 

Book warehouses, like booksellers, must  have First Amendment  rights, 

or authors and publishers would be effectively denied their fights. 

E. Applicat ion to Electronic  Formats  and Media:, 

First Amendment  jurisprudence extends doctrines developed in the 

context of  disseminating print-on-paper information to electronic techno- 

logies in a straightforward manner. It is appropriate to start with tele- 

phone communication, the most basic form of  electronic communication. 

When the First Amendment  was drafted in the late 1700s, the tele- 

phone did not exist. Therefore, a strict interpretation of  the intent of  the 

drafters might exclude the possibil i ty that a person has a First  Amend- 

ment right to make or receive a telephone call. Today, however,  the 

253. "The right of freedom of speech and press . .. embraces the right to distribute 
literature . . . .  " Board of Educ. v. Pico, 457 U.S. 853,867 (1982) (plurality opinion) (quot- 
ing Martin v. Struthers, 319 U.S. 141,143 (1943)) (school board's content-based removal 
of books from school libraries offended First Amendment principles); see also Smith v. 
California, 361 U.S. 147, 150 (1959) (noting that the publication and dissemination of 
books are within the constitutional protection of free press, ar,,d that a retail bookseller plays 
a most significant role in the distribution of books). 

254. See Roth v. United States, 354 U.S. 476, 483-85 (1957); see also Kaplan v, Cali- 
fornia, 413 U.S. 115, 119-20 (1973) (books containing only words can be obscene); Miller 
v. California, 413 U.S. 15, 23-25 (1973) (using a community standard test to determine 
what material is obscene and thus unprotected). 

255. Cf. FCC v. Pacifica Found., 438 U.S. 726. 749 (1978). 

"ii 
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te lephone is a mode  of  communica t ion  as important  as any other. G iven  

this ubiqui ty and the notion that the term "free  speech"  embodies  all 

conversat ion,  the fight to make  and receive  a te lephone call  should be 

embodied  in the First  Amendmen t .  

The  Cour t ' s  general  recogni t ion that a person has a First A m e n d m e n t  

fight to disseminate  informat ion a56 means  that a person has a First 

A m e n d m e n t  fight to make a te lephone call. In making  a te lephone call ,  a 

person disseminates  or  distributes oral information.  A person has a First 

A m e n d m e n t  right to make  a te lephone call  because oral speech is c lear ly  

within the protect ion o f  the First Amendment .  257 Fo l lowing  the print- 

on-paper  paradigm, though,  a First A m e n d m e n t  f ight  to make  a tele- 

phone call  extends only to protected expression.  Since  obsceni ty  is not  a 

form of  expression that is protected by the First Amendmen t ,  258 it is not 

protected in the context  o f  te lephone communica t ion .  259 

Whi le  the Supreme Court has not  expl ici t ly  recognized  that a person 

has a First  A m e n d m e n t  right to receive a te lephone call ,  this conclus ion 

flows naturally both f rom the general  right under  the First A m e n d m e n t  to 

receive  informat ion 26° a n d  f rom the proposi t ion that making  te lephone 

5 

256• See supra notes 251-52 and accompanying text• 
257• See Miller, 413 U.S. at 23-25 ("As with pictures, films, paintings, drawings and 

engravings both oral utterance and the printed word have First Amendment protection 
•..~.") (emphasis added); see also Roth, 354 U.S. at 483-85. 

258. See supra note 254 and accompanying text. 
259. See Sable Communications of Califomia, Inc• v. FCC, 492 U.S. 115, 124 (1989) 

("In contrast to the prohibition on indecent communications, there is no constitutional bar- 
rier to the ban on obscene dial-a-porn recordings."); see a/so Carlin Communications, Inc. 
v. Mountain States Tel. & Tel. Co., 827 F.2d 1291, 1297 (9th Cir. 1987), cert. denied, 485 
U.S. 1029 (1988); Tovey, supra note 234, at 280. In Carlin, a split panel of the Ninth Cir- 
cuit, after invalidating state prohibitions on dial-a-pom services carded by Mountain States 
Telephone Co., held that the telephone company's contractual refusals to carry such service 
did not constitute state action. Compare Sable Communications of California, Inc. v. 
Pacific Tel. & Tel. Co., 890 F.2d 184 (9th Cir. 1989) (state action found when telephone 
company encouraged state officials to force it to disconnect sexually explicit, but not 
obscene, message service) and Westpac AudioText, Inc. v. Wilks, 756 F. Supp. 1267, 
1270-75 (N.D. Cal. 1991) (state action found when telephone companies refused to provide 
billing and collection services to dial-a-porn providers) with Omniphone, Inc. v. 
Southwestern Bell Tel. Co., 742 S.W. 2d 523 (Tex. App. 1988) (approval of tariff does not 
make subsequent action by carrier, including disconnecting service, state action). 

260.' See Virginia Bd. of Pharmacists v. Virginia Consumers Council, 425 U.S. 748 
(1976) (First Amendment protection encompasses both the source and recipient of the com- 
munication.); Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969) (relevant First 
Amendment interests in broadcast regulation are rights of audience, not rights of broadcas- 
ters); FCC v• Sanders Bros. Radio Station, 309 U.S. 470, 475 (1940); FCC v. Allentown 
Broadcasting Corp., 349 U.S. 358, 361-62 (1955); Martin v. Struthers, 319 U.S. 141,143 
(1943) ("The right of freedom of speech and press . . .  embraces the right to distribute 
literature, and necessarily protects the right to receive it.") (citation omitted); see also Rich- 
mond Newspapers, Inc. v. Virginia, 448 U.S. 555, 575 (1980) (recognizing the First 
Amendment fight of trial attendance, and stating that a person has a "First Amendment 
right to receive information and ideas"); Press-Enter. Co. v. Superior Court of California, 
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calls enjoys  First A m e n d m e n t  protection. A denial  of  a First Amend-  

men t  right to receive a telephone call construct ively denies a right to 

make a telephone call. Thus,  it,. order to protect telephone communica -  

tion, a part icular  audience mus t  have a right to receive telephone calls. 

The telephone il lustration suggests that both senders and receivers of  

digital electronic communica t ion  enjoy First  A m e n d m e n t  protections,  

al though not  all regulat ion of  persons handl ing informat ion violates the 

First  Amendment .  26t The reasoning that extends First A m e n d m e n t  pro- 

tection to publishers,  printers, booksellers,  and book warehouses also 

logically extends protection to intermediaries handl ing  digital electronic 

communica t ions .  Moreover,  protect ion of  commercia l  speech justifies 

no dist inct ion between different types of  electronic communica t ions .  

F. Content Control Is the Key to 

Must-Carry Regulation 

Regulat ion of speech based on its content  is subject  to the greatest 

scrutiny under  the F i r s t  Amendment .  262 Conversely,  content-neutral ,  

incidental  burdens  on speech are subject to less demanding  const i tut ional  

scrutiny. Under  the test in United States v. O'Brien, 263 a sufficiently 

important  governmenta l  interest not  a imed at speech can just i fy  inciden-  

tally l imi t ing First A m e n d m e n t  freedoms, provided that the governmen-  

tal interest  is substantial  a n d  the restriction is no greater than neces-  
sary. 2~ 

But  even  when content  regulat ion is involved,  the .~'istification burden  

478 U.S. 1 (1986) (recognizing the First Amendment right to receive information by recog- 
nizing the right of access to sealed transcripts); Washington Post v. Robinson, 935 F.2d 282 
(D.C. Cir. 199 i) (vacating order sealing plea agreements; procedures unduly restricted First 
Amendment right of access). 

261. Sometimes audience interests conflict with information provider interests, as when 
the state seeks to prevent intrusive residential solicitation. See South-Suburban Housing 
Center v. Greater South Suburban Bd. of Realtors, 935 F.2d 868, 890 (7th Cir. 1991) (First 
Amendment allows ordinances to protect homes against unwanted solicitations.). 

262. See Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, 425 
U.S. 748, 770--71 (i976) (content-oriented regulation of commercial speech violates First 
Amendment as distinguished from content-neutral time, place, and manner regulation). 

263. 391 U.S. 367 (1968). 
264. The O'Brien test sets out four elements in establishing the First Amendment vali- 

dity of a government regulation: (1) The regulation must be within the constitutional 
power of the government; (2) It must further an irhportant or substantial govemmental 
interest; (3) That interest must be unrelated to the suppression of free expression; and (4) 
The restriction on First Amendment interests must be no greater than is essential to further 
the goverrtmental interests. Id. at 377. 
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is not insuperable.  265 Special  sensit ivi ty o f  the communica t ion ' s  audi-  

ence and the nature o f  the communica t ion  technology invo lved  may  jus-  

tify restrictions on speech.  266 There  is at least a hint in the Supreme 

Court  cases that the First A m e n d m e n t  permits  content  regulat ion based 

on the need  to p romote  diversi ty o f  information sources and to l imit  

monopo ly  control  ove r  bot t lenecks in the infrastructure: "It  is the pur- 

pose o f  the First  A m e n d m e n t  to preserve  an uninhibited marketplace o f  

ideas in which truth will  ul t imately prevail ,  rather than to countenance  

monopol iza t ion  o f  that market ,  whether  it be by the Gove rnmen t  i tself  or  

a private l icensee.  ''267 

In a cable  te levis ion case, Chicago Cable Communications v. Chicago 

Cable Commission, 268 the Seventh  Circui t  accepted the need for more  

outlets for  part icular  informat ion sources as a governmenta l  interest 

sufficient to support  regulation.  269 This  factual situation closely parallels 

the not ion o f  requir ing digital ne twork  intermediaries  to provide  access 

to certain types o f  informat ion sources in order  to increase the number  o f  

outlets avai lable  to them. Such a network equal  access requi rement  

seems consti tutional.  To  the extent  that the beneficiaries are identified 

without  regard to content  or  ideological  posi t ion,  the l ikel ihood of  

content-based First A m e n d m e n t  infr ingements  would  be even less than 

in Chicago Cable. 

The  principal  const i tut ional  impediment  to ne twork  equal  access is 

represented by Pacific Gas & Electric Co. v. Public Utilities Commis- 

sion. 27° In Pacific Gas & Electric, a split Court  TM found that the First  

265. Compare Rust v. Sullivan, 111 S. Ct. 1759, 1772-75 (1991) (government may fund 
programs to encourage certain activities while discouraging others without violating First 
Amendment) with id. at 1780 (Blackmun, J., dissenting) (First Amendment has never per- 
mitted viewpoint-based suppression through selective public funding of programs.). 

266. See FCC v. Pacifica Found., 438 U.S. 726, 750 (t978) (composition of audience 
and differences among network confgurations affect regulability of content under First 
Amendment). 

267. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969). 
268. 879 F.2d 1540 (7th Cir. 1989). 
269. See id. at 1549 (holding that local origin requirement as applied to cable television 

programming does not violate First Amendment underO'Brien; justifications included 
increasing the number of outlets for community self-expression and the creation of minority 
jobs); see also United States v. Midwest Video Corp., 406 U.S. 649 (1972) (validating 
community self-expression interest). 

270. 475 U.S. 1 (1986) (invalidating state administrative order requiting electric utility 
to devote space in its newsletter to messages from specific public interest group). 

271. Justice Powell wrote a plurality opinion in which Chief Justice Burger and Justices 
Brennen and O'Connor joined. Chief Justice Burger wrote a concurring opinion, relying on 
the decisions in Wooley v. Maynard, 430 U.S. 705 (1977) (state could not require citizens 
to display slogan on automobile license plates) and Miami Herald Publishing Co. v. Tor- 
nillo, 418 U.S. 241 (1974) (state could not require newspaper to reserve space for an 
alleged tight to reply). Justice Marshall filed an opinion concurring in the judgment, distin- 
guishing the case from PruneYard Shopping Center v. Robbins, 447 U.S. 74 (1980) (state 
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A m e n d m e n t  prohibits requir ing private persons to distribute messages  

with which they disagree when the disagreeable  message  comes  f rom a 

specific source that the intermediary is required to accommodate .  The  

plurality l ikened the imposi t ion to the l icense plate messages  inval idated 

in Wooley, 272 and found the private nature o f  the communica t ions  

med ium unlike the public  forum in PruneYard. 273 The plurali ty also 

emphas ized  that s ingling out a part icular  beneficiary for  use o f  the man-  

dated distribution channel  undercut  content  neutrality. 274 All  o f  the Jus- 

tices appeared to accept  that audience interests in receiv ing diverse  

information are enti t led to First A m e n d m e n t  protect ion,  275 but the case 

focused on the interference with First  A m e n d m e n t  fights o f  the source,  

the public  utility company.  

Pacific Gas & Electric would  be inhospitable to a requi rement  that 

digital  ne twork  service providers  that exercise  editorial  control  hand le  

messages  f rom sources whose  v iewpoin ts  are contrary to the posit ions o f  

the service provider.  But  Pacific Gas & Electric would  afford less First  

A m e n d m e n t  protect ion (1) to a ne twork  Service provider  wi thout  edi-  

torial control  or  messages  o f  its own,  (2) to a service  that offers faci l i t ies  

to the public  at large, or  (3) in instances in which the mandated access is 

extended to a diverse  class o f  sources rather than a part icular  source.  

G. Historical Distinction Between Publishers 

and Broadcasters 

Historical ly,  a major  dist inction for First  A m e n d m e n t  purposes is 

drawn be tween  publishers and broadcasters.  Whi l e  publishers en joy  

could prohibit a shopping center from excluding pamphleteers). Justice Relmqaist 
dissented on the ground that the case was covered by PruneYard and not by Tornillo or 
Wooley, and was joined in part of his opinion by Justices White and Stevens, 475 U.S. at 
35. Justice Stevens dissented, arguing that the challenged requirement was indistinguish- 
able from a variety of other regulations such as SEC securities disclosure rules, and 
format/content requirements applied to credit card bills, loan forms, and media advertising. 
ld. at 38. 

272. 475 U.S. at 17 (citing Wooley v. Maynard, 430 U.S. 705 (1977) (State could not 
require citi:ens to display slogan on automobile license plates.)). 

273. 475 U.S. at 12 (citing PruneYard Shopping Center v. Robins, 447 U.S. 74 (1980) 
(shopping center had no First Amendment right to exclude pamphleteers)). A different 
question is presented when the person desiring distribution fights uses the First Amendent 
as a sword, arguing that the shopping center is equivalent t o ~mte property, and thus private 
restrictions on distribution offend the First Amendment. SeeHudgens v. NLRB, 424 U.S. 
507 (1976) (First Amendment does not protect union campaign in shopping mall because 
mall prohibitons do not constitute state action; overruling Food Employees Local 590 v. 
Logan Valley Plaza, 391 U.S. 308 (1968) (Shopping center was functionally equivalent to 
company town so prohibition on union literature distribution was state action.)). 

274. 475 U.S. at 20. 
275. ld. at 8. 
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broad First A m e n d m e n t  protection,  broadcasters  enjoy l imited protec- 

tion. 276 The rationale for a l lowing greater  governmenta l  regulat ion o f  

broadcast ing stems f rom the finite number  of  avai lable broadcast  

frequencies.  Al though an unl imited number  o f  people  can publish, 

broadcast ing implicates  a scarce f requency spectrum, and the state has a 

perce ived  need to regulate its al location.  277 

As electronic communica t ion  that exhibits aspects of  both publ ishing 

and broadcast ing,  cable te levis ion falls be tween these two poles  278 and 

offers a useful analogy to electronic  networks and bulletin boards. In 

particular,  t reatment  of  the cable  "mus t -car ry"  rule and the cable  "fair-  

ness"  doctrine provides  a basis for  analysis o f  ne twork  issues. 

1. The Fate o f  Must-Carry Rules f o r  Cable Carriers 

The F C C  first applied the must-carry rule to cable  systems in 1966 in 

order  to prevent  undermining of  the regulatory f ramework  of  broadcast  

te levis ion 279 and to protect  local broadcasters  f rom compet i t ion  by cable  

television.  The  must-carry rule requires cable systems to carry, wi thout  

compensat ion ,  all significant over- the-a i r  t ransmission signals offered by 

local te levis ion broadcasters.  28° 

In 1985, having been denied re l ief  f rom the mandatory  carr iage rules 

in separate petit ions filed with the FCC,  the then current formulat ion o f  

276. See FCC v. Pacifica Found., 438 U.S. 726, 748 (1978) (noting that "of all forms of 
communication, it is broadcasting that has received the most limited First Amendment pro- 
tection"). Compare Miami Herald Publishing Co. v. Tomillo, 418 U.S. 241 (1974) (Florida 
statute requiring newspapers to allow responses by political candidates violated First 
Amendment) with Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969) (FCC regula- 
tion requiring broadcasters to give free time for response enhanced rather than infringed 
First Amendment rights.). 

The Court has also suggested that the First Amendment permits more regulation of 
broadcasters because of the nature of the medium and its interaction with recipients of 
broadcast communications. See Pacifica, 438 U.S. at 750 (holding that FCC prohibition of 
indecent broadcast did not violate First Amendment, and emphasizing the pervasiveness of 
broadcast communication and its particular impact on children as a legitimate public con- 
eem justifying restrictions on broadcasting). 

277. See Metro Broadcasting, Inc. v. FCC, 110 S. Ct. 2997, 3029 (1990); RedLion, 395 
U.S. at 390. 

278. See Leathers v. Medlock, 111 S. Ct. 1438 (1991); Los Angeles v. Preferred Com- 
munication, Inc., 476 U.S. 488 (1986); see also Daniel Brenner, Cable Television and the 
Freedom of Expression, 1988 DUKE L.J. 329, 331 (reviewing cabinet council policy state- 
ment and finding that the key to cable television's First Amendment treatment lies in dif- 
ferentiating between its expressive and nonexpressive elements). 

279. Quincy Cable TV, Inc. v. FCC, 768 F.2d 1434, 1439 (D.C. Cir. 1985) (citing Rules 
re Micro-wave-Served CATV, First Report and Order, 38 F.C.C. 683 (1965) and Second 
Report and Order, 2 F.C.C.2d 725 (1966)). 

280. See Second Report and Order, 2 F.C.C.2d 725 (1966). 
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the 'must-carry rule was challenged on First Amendment  grounds in 

Quincy Cable TV, Inc. v. FCC. TM The challenge to the rule was based 

on the notion that the mandatory carriage of local broadcasts filled cable 

channels that otherwise could carry alternative programs, thus prevent- 

ing cable systems from exercising editorial control of those channels. 282 

The Quincy court found that the FCC's  must-carry rule should be 

treated as an incidental burden on speech, 283 and as such, applied the test 

set forth in O'Brien. 284 The court then found that the must-carry rule 

failed the O'Brien test because the FCC did not adequately show that a 

subs 'tantial governmental interest existed, 285 and because the regulations 

were overly broad. 286 Consequently, the court held that the must-carry 

rule was unconstitutional as written, but explicitly left open the possibil- 

ity that such rules may be constitutional if they are both sufficiently 

justified and narrowly tailored. 287 

As a result of the Quincy decision, the FCC withdrew the challenged 

version of the must-carry rule and replaced it with a more limited version 

in 1986. The revised regulation differed in two material ways. First. 

rather than requiring the mandatory carriage of signals of all significant 

local broadcasters, the new version of the rule established limits on the 

number of channels that cable carders were required to devote to local 
broadcast signals. 288 

Second, the FCC changed its justification for the must-carry rule and 

limited the prospective rule 's duration to five years. 289 The justification 

for the revised rule was that it was nezded to ensure to viewers continued 

receipt of  local broadcasts during the phasing out period of the manda- 

281. 768 F.2d 1434 (D.C. Cir. 1985). For the formulation of the challenged must-carry 
rule, see 47 C.F.R. §§76.57-.61 (1984). 

282. See Quincy, 768 F.2d at I446, 1451-52 (1985). 
283. See id. 
284. Although the Quincy court ultimately balanced the FCC's interest advanced by the 

must-carry rule against the cable operators' interests in editorial control, the court ques- 
tioned the application of this lenient approach. See id. at 1454. The court suggested that 
the more appropriate analysis might be the more strict, content-based First Amendment 
approach because the must-carry rules "[allthough not intended to suppress or protect any 
particular viewpoint . . . .  are explicitly designed to 'favor[ ] certain classes of speakers over 
others.'" ld. at 1451 (quoting Home Box Office, Inc. v. FCC, 567 F.2d 9, 48 (D.C. Cir.), 
cert. denied, 434 U.S. 829 (1977) (applying O'Brien analysis to FCC's regulation of cable 
television)). The court, however, found it unnecessary to make this distinction because it 
found the rule to be impermissible even under less exacting O'Brien scrutiny. See Quincy, 
768 F.2d at 1454. 

285. Quincy, 768 F.2d at 1458. 
286. Id. at 1459. 
287. Id. at 1463. 
288. See47 C.F.R. §76.55 (1986). 
289. See id. § 76.64. 
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tory carriage rule. After the five-year period, viewers would continue to 
receive local broadcast transmissions through the use of an A/B switch 
that the revised regulations required cable systems to offer to their sub- 
scribers. 290 

The revised version of  the must-carry rule was challenged by fourteen 
cable operators in Century Communications Corp. v. FCC. TM As in 
Quincy, the Century court applied the O'Brien test and subsequently 
held that the rule in question violated the First Amendment. 292 
Specifically, the court found that the justification for the revised rule was 
speculative and failed to advance a substantial governmental interest. 293 

Additionally, and despite the rule's five-year duration, the court found 
that the rule was overly broad and failed to meet the O'Brien require- 
ment that it be narrowly tailored. 294 

The court of  appeals holding in Century therefore appears to signify 
the ultimate demise of  the must-carry rule as applied to cable television 
carriers. 295 

2. Fate o f  the Fairness Doctrine 

The fairness doctrine involves two elements. The first element of  the 
doctrine requires broadcasters to cover controversial issues. The second 

element requires coverage in a balanced way. 
In Syracuse Peace Council v. FCC, 296 the D.C. Circuit engaged in a 

particularly thorough review of  the policy and constitutional issues asso- 
ciated with the fairness doctrine. Approving the FCC's  abandonment of  
both aspects of  the fairness doctrine, Judge Williams, writing for the plu- 
rality, based his decision on traditional administrative law grounds. 297 

He concurred with the FCC's  policy judgment that the fairnt~ss doctrine 
inhibited rather than promoted balanced coverage of  important issues 
and held that the FCC's  abandonment was not arbitrary and capricious 
and was within the agency's  statutory discretion. 

Judge Wald wrote separately, agreeing with Judge Williams' analysis 

290. See id. § 76.66. 
291. 835 F.2d 292 (D.C. Cir. 1987), clarified, 837 F.2d 517 (D.C. Cir.), cert. denied, 

486 U.S. 1032 (1988). 
292. ld. at 304. 
293. ld. at 300. 
294. Id. 
295. While Century still leaves open some possibility that must-carry rules may comport 

with the First Amendment, see id. at 304. it is unlikely that must-carry rules will resurface 
bocaase local broadcasting has remained competitive absent such regulation. 

296. 867 F.2d 654 (D.C. Cir. 1989). 
297. See id. at 655. 
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of  the second element of  the fairness doctrine, but disagreeing that 

adequate notice was given as to the FCC ' s  intent to abandon the first ele- 

ment. 298 Judge Starr also wrote separately, concurring in the results con- 

cerning both aspects of  the fairness doctrine, but arguing that the court 

should have considered First Amendment  issues that the FCC found to 

be inextricably intertwined with policy issues. 299 In contrast, Judges 

Will iams and Wald found it unnecessary to resolve the First Amendment  
issues. 300 

Accordingly,  Judge Starr 's  opinion is the most interesting in terms of  

First Amendment  analysis. He found it appropriate to apply First 

Amendment  concepts to broadcast regulations in terms of  the interests of  

the audience in receiving balanced, diverse views, rather than in terms of  

the interests of  the broadcasters in editorial control. He also found it 

appropriate to consider the justification for content regulation in terms of  

the reasonable necessity of  the particular form of  content regulation. In 

applying the reasonable necessity standard, he found it appropriate to 

consider the inter-market and intra-market structures of  a particular seg- 

ment of  the information indust ry)  °l Thus, the FCC is allowed to evalu- 

ate competit ive conditions within broadcasting, as well as inter-industry 

competit ion among television and radio broadcasters, and between 

broadcasters and newspapers. 

The Starr opinion thus embraced an approach to First Amendment  

jurisprudence in regulating electronic media. 3°2 Under this approach, the 

First Amendment  is both a sword, justifying affirmative regulation, and a 

shield, channeling the types of  regulations to those justifiable with 

respect to market  conditions. 

H. App l i ca t ion  to Dig i ta l  E lec t ron ic  

N e t w o r k  Con t ex t  

The First Amendment  influences digi tal  electronic networking in two 

respects. First, it potentially can be a source of  right to gain equal 

298. See id. at 669 (Wald, J., concurring in part). 
299. See id. at 673 (Starr, J., concurring). 
300. See id. at 657 (applying Ashwander v. TVA, 297 U.S. 288 (1936)). 
301. See id. at 681-82 (Start, J., concurring). 
302. In developing his approach, Judge Start differentiated between the marketplace of 

potential licensees and the marketplace of potential ideas. He rejected the view that "al!o- 
cational scarcity," the situation where "demand for broadcast frequencies exceeds supply," 
constituted a basis for state regulation of cable television, ld. at 682. Instead, Judge Start" 
embraced the view that cable itself presents a sufficiently broad marketplace of views such 
that state regulation through the fairness doctrine is both unnecessary and unconstitutional. 
See id. at 682-84. 
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access. Second, it can be interpreted to prohibit legal requirements for 
equal access. 

The First Amendment is not likely to be an effective sword for infor- 
mation service providers seeking to use it as an affirmative source of 
equal access rights. Only if the FCC or the Congress or another govern- 
mental entity imposes specific affirmative requirements on private infor- 
mation service providers is the conduct of the service provider likely to 
be sufficient state action to implicate the First Amendment. 

The second application of the First Amendment is of major impor- 
tance in fashioning a comprehensive digital network policy. The case 
law permitting the FCC's imposition of obligations on broadcasters 
emphasizes that even broadcasters, with the least First Amendment pro- 
tection of all the media, nevertheless have First Amendment ri~,hts with 
respect to their editorial decisions. Proponents of imposing equal access 
obligations on entities that arguably exercise some degree of content 
control must justify the imposition on monopoly grounds. This presents 
the strongest justification under the First Amendment, drawing on the 
cases supporting the public interest in preventing monopoly and charac- 
terizing the First Amendment as protecting information consumers' right 
to diverse sources as much as the rights of monopolistic suppliers of 
information. Moreover, this second branch of First Amendment law 
should not preclude equal access obligations imposed only on informa- 
tion service providers who do not exercise control over content. 

The must carry, fairness and 900-number cases support these propo- 
sitions for First Amendment protection of digital EMail and network 
publishing. First, the existence of editorial control justifies some degree 
of First Amendment protection, as in the must-carry cases. Second, the 
First Amendment rights can be overcome by a sufficient showing of state 
interest. Third, the means of regulation must be minimally intrusive into 
content. 3°3 It is thus logically conceivable that a sufficient showing 
could be made of the need for universal access to certain network inter- 
mediaries to justify common carder regulation of these entities, notwith- 
standing possible First Amendment rights. Moreover, the actual activi- 
ties of most network intermediaries is content neutral and therefore 
unlikely to implicate First Amendment interests associated with editorial 
control. 

There is a difference in the degree of interference with information 

303. Compare Information Providers' Coalition v. FCC, 928 F.2d 866 (9th Cir. 1991) 
(FCC reverse blocking rules found permissible under First Amendment) with American 
Information Enters., Inc. v. Thomburgh, 742 F. Supp. 1255 (S.D.N.Y. 1990) (Statute res- 
tricting access by providers of  indecent information violated First Amendment because it 
was not the least restrictive means.). 



Spring, 1992] Equal Access to Electronic Networks 129 

provider content control resulting from the must-carry rules, the fairness 
doctrine, and likely digital network equal access requirements, am The 
must-carry rules conflict most directly with information provider edi- 
torial control. These rules force a provider to accept a specific message 
even if the provider is completely opposed to its content. The fairness 
doctrine presents an intermediate degree of conflict with provider edi- 
torial control. The doctrine thwarts a provider 's  possible desire to be an 
advocate for only one point of  view, but it leaves considerable discretion 
to the provider on how to present opposing points of  view. 

Likely equal access requirements for digital networks are related to 
the fairness doctrine in that they weuld require providers of  information 
services to carry all points of  view without limitation. They thus could 
be understood an extension of the fairness doctrine to its logical limits. 
On the other hand, such equal access requirements do not have anything 
to do with content. They do not force a particular message on a provider 
because of its content. Rather, they can be viewed as a simple prohibi- 
tion on content-sensitive control by the provider. 

Distinctions between activities analogous to the "press" and more 
general types of electronic speech are unimportant, as are distinctions 
between commercial information and other kinds of  information. Inter- 
mediaries enjoy First Amendment protection to the extent necessary to 
allow originators to reach their audiences. 

I. Appropriateness of Existing Law 

Conceptually, First Amendment jurisprudence is perfectly consistent 
with a legal framework that accommodates all three goals of  information 
product and service policy. 3°5 Market structure analysis is allowed in 
assessing the permissibility of  regulation that affects First Amendment  
interests. The unavailability of  sufficient channels to permit a diversity 
of  views to reach certain classes of  information consumers is a legitimate 
condition to justify regulating network service providers. Further, First 
Amendment jurisprudence recognizes the interplay between the First 
Amendment rights o f  intermediaries and the First Amendment interests 
of  sources wishing to use intermediary services to reach audiences. The 
jurisprudence does not allow either interest to eclipse the other. 

Since legislatures and administrative agencies cannot change First 

304. Nevertheless, all three types of regulation are similar in that they advance the First 
Amendment rights of suppliers of authorship value and of consumers of information by res- 
tricting First Amendment rights of information intermediaries. 

305. See supra Section I. 
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Amendment interpretations, the question concerning the First Amend- 
ment is not so much whether the result is acceptable, but rather whether 
the First Amendment allows enough scope for pursuit of the policy goals 
of information technology. Nevertheless, the answer is "yes" to both 
questions. 

V.  S Y N T H E S I S  A N D  R E C O M M E N D A T I O N S  

This Section develops guidance for future legal development. It 
begins by articulating principles for the future, explaining how these 
principles differ from existing law. It then evaluates interrelationships 
among the three categories of legal doctrine and explores these interrela- 
tionships in the context of probable technologies and market structures. 
It explores the advantages and disadvantages of common law evolution 
versus statutory or administrative prescription of the principles. It con- 
cludes with specific recommendations for action by particular institu- 
tions. 

A. Principles for the Future 

1. Ensuring Equal Access 

Public policy should balance information suppliers' need for mean- 
ingful access with network owners' fights to allocate their resources as 
they wish and to design their products. Policies aimed at ensuring equal 
access should not result in forcing suppliers to provide services at what- 
ever price the person demanding the services desires. This would substi- 
tute political control for market forces. 

There needs to be a safety net to ensure meaningful access to infor- 
mation markets. To a considerable extent, an adequate safety net is pro- 
vided by the universal presence of the voice telephone system and by 
public packet switching networks such as Sprintnet and Tymnet. The 
combination of these services, regulated as common carriers by the FCC, 
permits suppliers of authorship value and entities performing 
information-organizing functions to set up their own bulletin board ser- 
vices and to provide universal consumer access via modem and dial-up 
telephone connections. This safety net will continue to function effec- 
tively, however, only as long as two conditions exist: (1) these services 
are regulated as common carriers; and (2) these services continue to 
accommodate the most pervasive digital communications technologies. 
Equal access obligations should be imposed only when a supplier holds 
itself out as providing equal access or when market structures are such 
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that an information supplier desiring access has no reasonable alterna- 

tive. 
When imposition of equal access requirements is appropriate, the 

First Amendment requires that impact on content be minimized. It 
requires a rifle shot rather than a shotgun blast. Regulatory action should 
be restricted to only those parts of the infrastructure that need regulation 
in order to ensure unimpeded access. Under such a structure, most sup- 
pliers of authorship, chunking-and-tagging, presentation, duplication, 
promotion, and integrity assurance value could be exempted from the 
equal access requirement; instead, regulation could focus on suppliers of 

distribution and billing value. 
Any equal access obligations must allow for denial of access for cer- 

tain legitimate reasons. The scope of "legitimate" depends on the nature 
of tort immunity granted to equal access providers. Denials of access 
intended to protect the obligor's own interests would be appropriate, 
unless the obligor is immune. 

2. Tort Liability 

Any entity exposed to potential tort liability, will be discouraged from 
engaging in the activity that leads to the exposure. Yet immunity from 
tort liability eliminates effective relief for some deserving victims. It is 
inherently more difficult to specify a rule for tort liability than to specify 
First Amendment or equal access rules. Nevertheless, some benchmarks 
of appropriate tort liability rules are evident. 

First, the greater the obligation to provide equal access, the lesser the 
exposure to tort liability should be for that portion of the business associ- 
ated with the equal access obligation. A network service provider that 
holds itself out as available to all comers should face commensurately 
less exposure to tort liability for the content carried. Conversely, if com- 
mon law or statutory tort immunities are created, they should be less 
available to network service providers that engage in content-based 

discrimination. 
Second, First Amendment protections should condition tort responsi- 

bility under a similar standard to that in New York Times Co. v. Sul- 

livan. 3°6 This principle is reflected in the Restatement (Second) of Torts 
rules for defamation liability. 3°7 

306. 376 U.S. 254 (1964). 
307. See supra note 195. 
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Third, to prevent the risks associated with private enforcement, 3°s the 
general legal principles for information torts must  accommodate the cri- 
teria for messages that expose an intermediary to liability. Notice to an 
intermediary should not subject it to liability as a republisher unless the 
person giving notice makes a prima facie showing that the information in 
question creates an actual risk of  a recognized category of  legal harm. 
Declaratory judgment should be available to determine whether the mes- 
sage or series of  messages is offensive in the way alleged. The 
intermediary should conclusively escape liability if the message is deter- 
mined, in an action against the primary tortfeasor, to be legally innocent. 
This does little more than appl.y general principles of  res judicata and 

collateral estoppel. 
The value-added framework serves as a useful starting point for 

defining tort immunities. Adding authorship, chunking-and-tagging, 
internal and external pointers, and integrity assurance values all involve 
some responsibility for the underlying content. Some selection of  
authorship or affirmation of  its accuracy is involved in each of  these 
types o f  value. Adding these types of  value should expose the actors to 
liability under at least the negligence standard. Conversely, adding 
duplication, distribution, or billing value using network technologies is 
remote from the underlying content and should not expose the actors to 
liability. 3°9 Actors adding presentation and promotion values should be 

exposed to, or immunized from, tort liability, depending on whether the 
presentation and promotion value is specific to the particular content. 31° 
Under some circumstances, an intermediary should be able to escape lia- 
bility simply by providing a potential victim with information sufficient 
to identify the primary tortfeasor. It is not altogether clear whether this 
safe harbor should be available only to intermediaries affording equal 
access or to all intermediaries. 

3. The Disadvantages of Private Enforcers 

If  providers of  network services face potential liability for the content 
of  traffic carded on their networks, they will be quick to cut off anyone 

308. See supra notes 197-207 and accompanying text. 
309. A counterargument would note that the amount of reputational injury from defama- 

tion increases with dissemination. Thus, these types of value increase the harm. Neverthe- 
less, imposing no-fault liability on suppliers of these types of value would be inconsistent 
with print-on-paper defamation principles and would significantly chill the supply of net- 
work services. In addition, the primary tortfeasor's awareness--indeed, intentional use-- 
of the distributional abilities of networks should act to shield the network. 

310. Some electronic presentation values are vessels into which different content may be 
poured. Pro-created presentation procedures are combined with content automatically by a 
computer, under the direction of the user. 
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whose activities might give rise to liability. Such private termination is 
far less likely to be subject to adequate legal controls than public action 
to enforce restrictions on informational activities. I f  a public enforce- 
ment agency takes remedial action against a supplier of  information con- 
tent, state action is involved, triggering First Amendment, substantive 
and procedural due process, and equal protection safeguards. If  a private 
supplier of  conduit services takes the same remedial action, state action 
is unlikely to be involved, thus making these constitutional safeguards 
unavailable. The power of a supplier to terminate its relationship with a 
customer is unlimited by the law unless the customer can articulate and 
prove entitlement to a specific fight based on statute, tort, or contract; the 
terminated customer must prove that the supplier had a specific duty not 
to terminate ser~ices. Within broad limits defined by public policy, sup- 
pliers can write contracts that disclaim any duty to customers and leave 
the suppliers free to terminate service at will. When the market does not 
make available such private networks, either because of  a monopolistic 
structure or because all competitors act in the same way, there is a com- 
mensurate need for greater procedural protection for those who may be 
denied access. 

4. First Amendment 

Application of  the First Amendment to network service providers 
should involve recognition of  the different types of value added by the 
provider. 311 In the ten-type value added model, authorship, chunking- 
and-tagging and internal and external pointers 312 values are sufficiently 

expressive to be entitled to First Amendment protection. Adding presen- 
tation value may or may not be expressive, depending on whether selec- 
tion has occurred when presentation value is added. Integrity assurance 
value is expressive, because it involves endorsement of  another's 
viewpoint. 

In contrast, adding duplication, distribution, promotion, and billing 
values is less expressive. An expansive view of  First Amendment fights 
protects information distribution and marketing activities to ensure 

311. Accord, Brenner, supra note 278, at 33l (1988) (arguing that the key to cable's 
treatment under the First Amendment lies in distinguishing among the expressive and 
nonexpressive activities of cable operators). 

312. Internal and external pointers may be more or less expressive, depending on 
whether the pointers are created with an awamess of the content of the information to 
which they point, as in a bibliography, or whether they point to tags that may be created 
subsequently by someone else, as in the Library of Congress classification system or the 
West key number system. 
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actual availability of  a diversity of  viewpoints. The local loop, the net- 
work conduit, and the database service providing menu access to the ori- 
ginal content, should be protected, just as the printer, book warehouse, 
and bookstore must be protected in order for there to be a channel 
between originator and audience. 

When providers engage in activities historically associated with only 
weak First Amendment protections, as by holding themselves out as 
common ,,arriers, it is appropriate to consider First Amendment 
privileges waived to some degree. In some instances, First Amendment 
protection also may be appropriate in an affirmative sense. Network ser- 
vice providers might be treated as the equivalent of  the states, as in Food 
Employees Local 590 v. Logan Valley Plaza. 313 This is appropriate only 
when analysis of  market structure shows that the provider has a mono- 
poly that precludes feasible alternatives for reaching the audience. 

5. Interrelationships 

There is a tension between First Amendment author or publisher 
status and obligations to provide equal access. There also is a tension 
between equal access and tort liability. The equal access obligation 
dilutes the information provider's control over content because it forces 
it to handle material with which it may not agree., or whose quality it 
may not endorse. Therefore, the greater the obligation to provide equal 
access, the more unfair exposure to tort liability becomes. Tort liability 
is imposed for failure to screen out harmful material. Strong equal 
access obligations prohibit such screening. 

Content control is important to all three branches of  legal doctrine, 
and its influence balances the tensions among the three doctrinal 
branches to some degree. The greater the degree of  content control, the 
lower the likelihood of  common carrier equal access obligations. The 

greater the content control, the greater the exposure to tort liability and 
the greater the First Amendment protection. 

The threshold question is whether legal intervention is appropriate to 
ensure equal access. If  it is, First Amendment issues arise because of  the 
resulting restrictions on the editorial discretion of  network service pro- 
viders subject to the equal-access obligations and because tight equal- 
access regulation is more likely to make the regulated providers state 
actors (and thus potential defendants in First Amendment claims by 

313. 391 U.S. 308 (1968). But see Hudgens v. NLRB, 424 U.S. 507 (1976) (holding 
that the First Amendment does not protect union campaign in shopping mall because mall 
prohibitions do not constitute state action; overrulling Logan Valley). 
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sources seeking access). If  equal access regulation is not appropriate, 
First Amendment questions do not arise, except as influences on tort lia- 

bility. 
Legal intervention to promote equal access comes in two forms. The 

strongest form is direct imposition of  duties to afford equal access by the 
common law or by statute. An indirect form is the removal of  disincen- 
tives to providing equal access by reducing exposure to tort liability. 
Reducing exposure to tort liability, by itself, does not raise First Amend- 

ment issues. 

B. Technology and Market  Structures 

Whether the strong form of equal access regulation is appropriate 
depends on market structures because market structures affect the ability 
of  market forces to ensure access. Market forces operate in the several 
markets for different types of  value that can be added to electronic infor- 
mation. The market structures depend on the technologies used for 
EMail and electronic publishing. Evaluation of  market structures begins 
with an overview of  the types of  technologies likely to be used in infor- 
mation products made available through digital networks. The most 
basic distinction is between two-party EMail and electronic publishing. 

1. Two-party EMail 

Point-to-point EMail serves a private messaging function. 314 The 

supplier of  information knows who the consumer is when the informa- 
tion is transmitted. Typically, the supplier of  the information prefers that 
persons other than the addressee not have access to the information. 

The economics and the intended effect of  EMail depend on reliable, 
cheap addressing and delivery of  individual messages to specific addres- 

sees within the entire universe of  potential addressees. EMall users need 
access to networks or internetworks of  wide scope because of  the high 
transaction cost associated with making special ad-hoc arrangements 
with addressees or to access a particular network with which the addres- 
see but not the sender already has a commercial relationship. A variety 
of  standard intemetwork addressing approaches, supplemented by inter- 

314. For simplicity, all two-party messaging is considered under the EMail category, 
including electronic data interchange. But see BAUM & PERRITT, supra note 220, § 1.3 
(explaining differences among electronic publishing, electronic contracting, and EMail). 

. M  
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network directory standards, are under active consideration. 3~s 

The function of  EMail  overlaps the function of  traditional written 

communication handled by the post office and by private services such 

as Federal  Express and the functions of  telephonic communication. The 

social utility of  EMail  is thus equivalent to the social utility of  communi-  

cations through the U.S. Postal Service and through the voice telephone 
system. 316 

Two-party EMail  raises relatively little potential for goal conflict 

because of  the reduced likelihood of  injury due to wide public dissemi- 

nation of  message content, and because of  the practical alternative of  

connecting sender and addressee directly if network routing is not avail- 

able. The occasion for tort compensation and the need for legally man- 

dated equal access are thus reduced. 

2. Electrohic Publishing: Three Technologies 

Electronic publishing differs from EMail  in the same manner that 

print publishing and radio and television broadcasting differ from 

exchanging written messages through the U.S. Postal Service and its 

modem supplements. Electronic publishing involves the exchange of  

information between suppliers and relatively large numbers o f  consu- 

mers, the identities of  whom may not be known to the supplier at the 

time of  transmission. The economics and the intended effect of  elec- 

tronic publishing necessitate access to broad markets in terms of  geo- 

graphic scope, although subject matter specialization may be narrow. 

There are three basic approaches to electronic publishing through net- 

works: (1) EMail  and USENET-l ike approaches; (2) Electronic con- 

ferencing on host computers; and (3) digital libraries such as Thinking 

Machines Corporat ion's  WAIS  concept. 317 

EMail  can be used as an electronic publishing technology and is regu- 

larly used for that purpose on Bitnet. Consumers of  information to be 

published in this fashion place their EMail  addresses on mailing lists. 

315. Most commercial EMail services already have implemented standard addressing 
approaches centered on the ISO X.400 standard. They are discussing directory approaches, 
but these, centered on the ISO X.500 standard, are less mature. 

316. Equivalent social utility does not mean identical social utility. Much EMail 
presently occurs within organizations and thus is more private in character than mail com- 
munications between legally separate individuals. On the other hand, a substantial amount 
of print-on-paper publishing makes use of the mails, and this Article explains how EMail is 
used for electronic publishing. 

317. Optical media such as CDROM obviously present other possibilities for electronic 
publishing. This Article focuses exclusively on network methods, however, because net- 
work methods present a wider range of legal issues. 
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The supplier of  the information in this publishing medium sends an 
EMail message to a list server, which then automatically transmits the 
message to all those on the mailing list. 

USENET is a sophisticated, specialized implementation of  this 
approach, borrowing from host-based conferencing technology. In the 
USENET approach, authors post materials on local conferences. Period- 
ically, an application makes copies of  the new postings from the local 
conference and transmits them to the next USENET node. 318 The next 

node sends them along to the next node, and so on, throughout the entire 
USENET network. Since no global routing table is used for the distribu- 
tion process, no single node has control of  the network. 

The EMail and USENET approaches are relatively decentralized in 
the message processing techniques used, but they require access to net- 
works of  wide scope. The EMail technology thus increases the potential 
for goal conflict because suppliers of  one kind of  value need access to 
third-party facilities in order to reach an audience effectively. 

The conferencing approach publishes documents by placing them on 
one host machine. Persons who wish to read or otherwise access the 
documents log on to this machine remotely. WESTLAW,  LEXIS, Com- 
puServe, Prodigy, and ABA/net conferences are examples of  this form 
of  electronic publishing. The remote log-in can occur through public 
commercial data networks such as Tymnet or Sprintnet or through FI"P 
or Telnet protocols on an internetwork. Because there is only one copy 
of  the data in this approach, although users may make their own copies 
unless prevented from doing so, greater host control is ensured. On the 
other hand, communications with the single host present a potential 
bottleneck, the avoidance of  which requires large capital investments or 
access to third-party networks. 

The host/conference technology presents less potential for goal 
conflict 319 than the other electronic publishing technologies in one 

respect, but greater potential in another. Goal conflict is decreased 
because the point of  access and all value-adding activities are centralized 
and under the control of  the supplier of host services. Such a supplier 
has First Amendment fights with respect to the selection of  authorship 
value and has relatively less need for access to communications facilities 

318. The USENET approach is more efficient than the Bitnet list server approach 
because nodes talk to each other, ensuring that copies of postings are not sent to nodes that 
already have those postings. On the other hand, multiple copies of published data exist in 
the system. The aggregate storage requirements and network traffic requirements are much 
greater then they would be in a more centralized system. 

319. Section I identified equal access, diversity of sources, and compensation for injury 
as the three basic goals for electronic information network policy. 
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controlled by third parties. As long as there are multiple, competing sup- 
pliers o f  hosts, there is no problem with any of  the goals. If  there is sup- 
plier concentration, however, the needs of  information sources for access 
to database intermediaries increases. But legally imposed obligations to 
provide access raise major First Amendment concerns because of  the 
close association of  the database intermediaries with content. 

Both EMail and host/conference technologies have major limitations. 
Users of  EMail technologies must know in advance about the locations 
of  source and consumer nodes. Users of  host/conference technologies 
are limited to the information made available by a particular host. Digi- 
tal library concepts provide ways of  relaxing these limitations in more 
intelligent, decentralized networks. 32° 

WAIS is the only current implementation of  the digital library con- 
cept. 321 Data reside on multiple servers distributed throughout a wide 

area network. WAIS has approximately thirty servers running on the 
Internet. User software on local workstations accepts plain language 
queries, with instructions on where to look. The user receives an aggre- 
gate listing of all of  the flies that appear responsive to the query, regard- 
less of  the server on which they reside. Users may then select items 
from the list and receive their full texts. 322 The WAIS approach employs 

an intermediate degree of  centralization. It is more centralized than 
USENET, but less centralized than the host/conferencing approach. 

The WAIS approach has strong implications for the future of  elec- 
tronic publishing. As more authors and first-level publishers of  elec- 
tronic information provide direct public access to the information in 
electronic form, it is logical for these sources to establish their own 
servers with their databases on them. Then, if the requisite standardiza- 
tion exists under the WAIS approach, single-point-of-access electronic 
information vendors such as West Publishing Co. and Mead Data Central 
can provide the user software and the network connecting these servers. 
To some extent, the gateways to other services provided by WESTLAW 
and LEXIS are modest precursors of  such an approach. The WAIS tech- 
nology has large potential for goal conflict, because suppliers of  one kind 
of value need access to third-party facilities in order to reach an audience 

320. The digital library concept is one of the more fully developed visions of a public, 
distributed electronic publishing system. See generally Corporation for National Research 
Initiatives, Workshop on the Protection of Intellectual Property Rights in a Digital Library 
System (May 18-19, 1989). 

321. WAIS is implemented in software from Thinking Machines Corporation, Cam- 
bridge, Mass.. under a joint prototype sponsored by Dow Jones Co., Thinking Machines 
Corp., Apple Computer Co., and KPMG Peat Marwick. 

322. WAIS is more efficient than USENET for larger documents because copies are 
made only on demand. 
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effectively. The difference between the WAIS approach, in which major 
database vendors may play a conduit role, and the traditional 
host/conference approach, is that content control is decentralized in 
WAIS. Supply of different types of value is less integrated. 

Wide area networks are evolving to encompass all of the functions 
that can be accommodated by local area networks. Local area networks 
provide a greater range of services than wide area networks because of 
their greater bandwidth and lower degree of incompatibilities among 
nodes. Some functions currently performed on local area networks but 
not yet on wide area networks are likely to be parts of a future wide area 
network infrastructure. These functions may be described as" 

(1) One node can publish a document on a remote printer 323 without 

loss of any of the information or formatting. Either the supplier 
or the consumer can control what is published, and when and 
where it is published; 

(2) Computation and storage responsibility can be divided between 
nodes, as in the client-server model for database management; or 

(3) Fully functional EMail can be routed from any node to any other 
node by the network. Any file can be attached to an EMail mes- 
sage. 

These functions can be part of point-to-point EMail or electronic pub- 
lishing systems. These functions, and the shift toward more intelligent 
electronic publishing networks like WAIS, have two implications for 
electronic network law and policy. First, they make it harder for the sup- 
plier of any one type of value to reach markets without access to other 
parts of an integrated network. Second, they involve blending communi- 
cations and data processing activities, thus blurring the historical boun- 
dary between market forces and equal access obligations. 

3. Market Structures 

Despite the ability to identify some technology trends, it is far from 
clear how the production of the ten different types of value ultimately 
will be organized; The role of traditional print publishers is broad, cov- 
eting everything from authorship to billing and collection of monies. 
Traditional publishers perform important roles and they occupy fairly 
clear legal niches. While these roles may be performed differently by 

323. Similarly, one node can publish to another out ." or storage device at a remote 
node. 
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different entities in an electronic marketplace, someone must perform 
them. Someone must select material and vouch for its quality and 
relevancy. Someone must perform substantial creative activity to organ- 
ize information in a way that meets the particular needs of segments of 
the market. There may be many suppliers of raw information, but there 
are certain to be screening mechanisms. It is unlikely that networks will 
survive where absolutely anyone can publish and users can read every- 
thing, deciding for themselves about value. 

The taxonomy of ten different types of value helps one to understand 
how traditional publisher functions may be reallocated to different sup- 
pliers in the new electronic architectures. Recall the four major 
processes leading to supply of the ten different types of value: creation, 
organization, retrieval-and-assembly, and marketing. With today's elec- 
tronic publishing technologies, the creation activity is performed 
predominantly by individuals with no or a limited commercial motive. 
They are not intending to sell their information product. Legislatures, 
courts, administrative agencies, an.d authors of scholarly journal articles 
are the main sources of authorship value. Some small bulletin board 
operators also supply authorship value, usually with a limited profit 
motive. 

In today's market, the organizing activity is performed by major sell- 
ers of database access like West, Mead, and Dialog, which currently use 
the host/conferencing approach, with some gateways between the major 
hosts beginning to emerge. Suppliers of gateway services add some of 
their own chunking-and-tagging value to information created by others. 
Virtually all suppliers of gateway services supply external pointers value 
in the form of menus to specific products and families of products. 
These phenomena are more applicable to host/conferencing technologies 
than to the other electronic publishing technologies. 

In order to reach substantial markets, suppliers of authorship value 
must be accessible through the intermediaries who supply organizing 
and assembly-and-retrieval values. Technologies and formats must be 
compatible, and the intermediaries must be willing to carry the author- 
ship value. 

As electronic publishing becomes more commercial, the organization 
of assembly and retrieval activities becomes more important. Major 
comparative advantages of electronic formats over paper formats are the 
ability to publish on demand and the availability of a richer set of search 
and retrieval approaches. Realizing these advantages challenges the 
assembly and retrieval activities. "Publishing" means that the intended 
audience will be able to retrieve authorship value, assembled according 
to consumer specifications. The host/conferencing approach responds to 
this challenge by integrating the assembly and retrieval activities with 
the organizing activity below them and the marketing activity above 
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them in the sequence of  production. The EMail  technologies essentially 

leave it to the consumer to perform the assembly and retrieval activities. 

The newer technologies, such as USENET and WAIS,  attempt to address 

the need for appropriate presentation and distribution by permitting these 

types of  value to be added by different suppliers in a way that still 

affords one-stop shopping to a consumer. The greatest challenge is the 

organization of  the marketing activity. No one yet knows exactly how 

pricing, billing, promotion, and integrity assurance should work. 

Two-party EMail  demands less of  the marketplace in adding different 

types of  value. In the simplest EMail  system, the only two important 

types of  value are authorship and distribution, with only enough integrity 

assurance value to protect against corruption or forgery. Accordingly,  

the existing technologies for information exchange are much more ade- 

quate for two-party EMail  than for electronic publishing. 

Market structures result from the interaction of  demand for different 

information products with the cost of  producing different levels of  those 

products. For  example,  large demand can support multiple suppliers 

using a particular technology, while smaller demand might result in a 

natural monopoly because of  economies of  scale. 324 When barriers to 

entry are low and the conditions of  natural monopoly are not satisfied, an 

originator of  information denied access to suppliers of  complementary 

value can become his own supplier of  the denied service. This is l ikely 

to be true, for example,  in the case of  basic bulletin board services, as 

long as the provider of  bulletin board services has access to sophisticated 

networks of  broad scope. 

Economies of  scope can encourage integration of  processes for 

adding different types of  value. 325 .'lYhis integration reduces competit ion 

in the markets for the processes considered separately. Aggregating 

324. In economies of scale, unit costs decline as production increases. For the purposes 
of economies of scale in this analysis, an oligopoly, a monopolistic combination of a few 
suppliers, is equivalent to a natural monopoly. 

325. Economies of scope arise when a single firm performs multiple functions or sells 
multiple products. Horizontal economies of scope deal with the same firm handling multi- 
ple products and thus increasing the scope of its activities. Vertical integration occurs 
when vertical economies of scope exist. Vertical economies of scope are realized when a 
firm handles multiple stages in the chain of production. See, e.g., FREDERICK M. 
SCHERER & DAVID ROSS, INDUSTRIAL MARKET STRUCTURE AND ECONOMIC PER- 
FORMANCE, 1004)2 (1990) (explaining economies of scope); see generally David J. Teece, 
Economies of Scope and the Scope of the Enterprise, 1 J. ECON. BEHAV. & ORG. 223 
(1980) (explaining that enterprise scope is determined by transaction costs and realization 
of economies associated with simultaneous supply of inputs common to processes for pro- 
ducting distinct outputs); David J. Teece, Towards an Economic Theory of the Multipro- 
duct Firm, 3 J. ECON. BEHAV. & ORG. 39 (1982) (exploring economies of scope for dif- 
ferent inputs). 
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demand through a network of  wide geographic scope increases effective 

competition because it permits each supplier to reach a larger market, 

thus encouraging entry by new suppliers, and permits each supplier to 

compete for the present customers of  a larger number of other suppliers. 

Eventual market structures may be somewhat different for electronic 

publishing and EMail. The shift to electronic publishing from print-on- 

paper publishing will increase competition in creating and organizing 

information, but may reduce competition in distributing and marketing. 

Small,  inexpensive desktop computers,  and word processing and data- 

base software make it easier 326 for small enterprises to add authorship, 

chunking-and-tagging, internal pointers, and external pointers value to 

information to be published electronically. The same technologies 

encourage integration of  the supply of  these types of  value because the 

same software can be used to add all these types of  value at the same 

time an original draft is generated or revised. 327 The result is likely to be 

vigorous competition in creating and organizing activities. The costs of  

assembly and retrieval activities 32s will be reduced, but the economies of  

scale and vertical economies of  scope will increase, leading to larger 

integrated suppliers. 329 Fixed costs are high in comparison with variable 

costs for distribution value in all telecommunications technologies. 33° 

The extreme is represented by broadcast technologies, 33j which have 

near zero marginal costs for copies (duplication value). On the other 

hand, there are very large fixed costs for the transmitters and antennas 

(cables and wiring for cable television). 332 Economies of  scope also 

exist because the value of  a network to a consumer is greater the more 

points the network connects. In such networks, the marginal cost for 

326. The economies of scale have been reduced because of the power and low cost of 
decentralized computing. 

327. In other words, the economies of vertical scope will increase. 
328. These activities add presentation, duplication, and distribution value. 
329. Economies of scale, the determinant of natural monopoly, were high in long- 

distance telephone communications, but questionable in other areas of the telecommunica- 
tions industry as defined and regulated before the AT&T divestiture. 

330. See Kenneth Flamm, Technological Advance and Costs: Computers versus Com- 
munications, in CHANGING THE RULES: TECHNOLOGICAL CHANGE, INTERNATIONAL 
COMPETITION, AND REGULATION IN COMMUNICATIONS 13, 61 (Robert W. Crandall & 
Kenneth Flamm eds., 1989) (noting how switching capital can be substituted for line haul 
capital and vice versa). 

331. There is an increasing trend toward using digital broadcasts; for example, consider 
Knight/Ridder's Money Center product and other products marketed through satellite digi- 
tal broadcast channels. There is every reason to expect that these technologies will become 
commonplace for both electronic contracting and electronic publishing when one-to-many 
relationships exist. 

332. Transmitters and antennas are necessary for satellite communication, as well as for 
direct broadcast. 
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each additional message is not zero, but it is very small. With these cost 
structures only a few suppliers can be supported by currently forseeable 
demand levels. 

The costs of  accounting, billing, and collection systems are sharply 
lower with electronic technologies than with conventional technolo- 
gies. 333 The same channels for delivering the product can also meter 
usage and make accounting entries as delivery is accepted. TM 

Economies of  horizontal scope for promotion value will remain high. 
An electronic publisher with multiple products incurs lower unit costs 
for advertising and other sales expenses. The upper limit is determined 
by how many different products effectively can be sold in a single com- 
munication. 

Use of  different technologies for electronic publishing results in 
somewhat different implications for market structures, The EMail/Bit- 
net/USENET approach requires list servers, but barriers to entry are 
minimal. Suppliers just need to know where the list servers are located. 

The host/conferencing approach represents greater barriers to entry and 
the possibility of  natural monopoly because of  the economies of  scale 
and scope. 335 

Vertical integration may be intensified in electronic publishing 
because of  the absence of  standards or conventions for exchanging elec- 
tronic information. Economies of  scope are affected by the degree of  
compatibility in formats. In the absence of  effective standards for 
exchanging all ten types of  value, vertical and horizontal economies of  
scope are substantial because of  the transaction costs of  exchanging 
incompatible electronic information formats with other suppliers. Such 

incompatibility makes WAIS-like technologies impracticable unless a 
WAIS standard is adopted universally. Effective standards or conven- 
tions for inter-supplier transfer and for ultimate delivery to consumers 
reduce economies of  scope and diminish the incentives for vertical 
integration, yielding larger numbers of  competing suppliers, each seek- 
ing market share by innovation in product features. 

A major reason that host/conferencing technologies predominate in 

333. Accounting, billing, and collection systems are well-developed in computer 
software, and buying and running the software is much cheaper than paying clerks to per- 
form the same functions. 

334. E.g., economies of vertical scope are significant for supplying distribution value 
and billing value together. See generally W. Barns. Defense Data Network Usage Account- 
ing Enhancement Approaches (1989) (Report No. MTR-89W00022, MITRE Corp, Wash- 
ington C3I Div., 7525 Colshire Dr., McLean, VA 22102-3481) (presenting conceptual 
model for usage-sensitive billing on Defense Data Network). 

335. A database vendor with a broader scope of information enjoys competitive advan- 
tages. 
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commercial or near-commercial electronic publishing is that these tech- 
nologies avoid format incompatibilities. USENET and WAIS technolo- 
gies can become commercial successes only if format standardization 
occurs. Host/conferencing technologies are associated with larger, more 
integrated suppliers. 

Future markets are likely to be highly competitive with respect to 
authorship and basic chunking-and-tagging values, and highly concen- 
trated with respect to duplication, distributiott, and billing values. Con- 
centration with respect to other types of value depends on which compet- 
ing technology wins. The predicted market structure for electronic pub- 
lishing does not justify legal requirements for equal access (beyond 
application of the antitrust laws' prohibition against collusion among 
competitors) except with respect to the supply of certain duplication, dis- 
tribution, and billing value through networks, where the conditions of 
natural monopoly may exist. Economic analysis thus supports the pro- 
position that market forces will be more effective in facilitating creation, 
organization, assembly, and retrieval activities except for supplying rela- 
tively pure distribution value at the backbone level. 

The market structure for assembly and communication of EMail is 
similar to that for electronic publishing because the same kinds of net- 
works are used for both. The likelihood of integrating marketing 336 
processes with assembly and communication processes is high because 
the sender/addressee matching process is hard to distinguish technologi- 
cally from the addressing and routing of messages that goes on in any 
network. Therefore, the conditions of natural monopoly appear greater 
for these areas of EMail than for those of electronic publishing. 

The lower level of value-adding--adding authorship, chunking-and- 
tagging, internal and external pointers--present the greatest uncertainty. 
If standard-setting organizations reflect intellectual property rights in 
their standards, they may possess substantial market power as they 
develop more sophisticated structures for EMail. It may be appropriate 
to consider legal requirements for equal access to standards organiza- 
tions, especially if they exercise de facto governmental authority. 

C. Drawing Boundaries 

Virtually all reassessment of the role of common carrier obligations in 
a digital electronic world has struggled with drawing a boundary 
between communication services that might be subject to equal access 

336. Marketing adds promotion, billing, and integrity assurance value. 
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obligations and other, higher level, services that would be equated with 
traditional publishing and thus free of  such obligations. The FCC ini- 
tiaUy distinguished between computer and communications activities, 
then between basic and enhanced services. The foregoing market struc- 
ture analysis similarly suggested that only suppliers o f  duplication, distri- 
bution, and billing values are likely candidates for equal access duties. 

One can consider two places where the boundary might be drawn: (1) 
under the value-added model that focuses on the higher levels of  infor- 
mation packaging and delivery; and (2) under the OSI model adopted by 
the International Standards Organization and the United States govern- 

ment. 
In the ten-type value added model, authorship, chunking-and-tagging, 

and internal and external pointers values are sufficiently content-oriented 
to be associated with the publisher's role. Adding presentation value 
may or may not be content-oriented, depending on whether any degree 
o f  selection occurs when presentation value is added. Beyond this, 
adding duplication, distribution, promotion, or billing values does not 
seem very content-oriented and could be associated with equal access 
requirements. The final type of  value, integrity assurance, is more 
closely associated with publishing because it involves warranting the 
correctness of  the information. 

The OSI mode l  provides greater detail with respect to distribution, 
duplication, and presentation values. No one would suggest that supply- 
ing services at OSI layer 1337 should be associated with First Amend- 

ment publisher status. Layer 1 involves the electrical signal aspects of  
digital communications. Similarly, almost no one suggests that the 
boundary should be drawn below layer 2338 or layer 3. 339 

When one gets to OSI layer 4, 340 however, protocol conversion 

begins to occur. Protocol conversion has sometimes been classified as a 
basic communications service subject to equal access obligations and 
other times as an enhanced service free of  such restrictions. TM The 

337. Layer 1, the physical layer, defines the electrical and mechanical interface, includ- 
ing numbers of pins, cable type, and electrical levels (voltage and current). 

338. Layer 2, the data link layer, covers link setup and error control. It deals with 
frames. 

339. Layer 3, the network layer, deals with establishing virtual circuits. It defines how 
packets are assembled, disassembled, and routed. 

340. Layer 4, the transport layer, is concerned with defining quality of service, and is 
closely integrated with layer 5, the session layer. Probable mismatches between services 
provided and protocols used on two different ends of a connection provide major challenges 
at the transport layer. 

341. The structural regulations imposed on the RBOCs, until recently, by Judge Green 
are an anomaly in this dichotomy. RBOCs were prohibited from offering enhanced ser- 
vices because of their past monopolistic behavior and a fear that they would unfairly subsi- 
dize such services from their regulated basic services. See supra note 137. 
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Interact protocol is generally associated with OSI layer 4, though it is not 

itself an OSI standard. In some aspects, the Internet protocol translates 

from one protocol to another, but in others it s imply routes. When one 

gets to the next level, layer 5, 342 protocol conversion and a certain 

amount of  reorganizing of  information definitely occurs. TCP and other 

protocols operating at this level combine packets or datagrams into the 

correct order to form a stream. They also perform other activities to 

maintain a connection between origin and destination, obviating the need 

for each packet to carry complete information about the logical com- 

munications link. At  OSI layer 6, the presentation layer,343 a variety of  

techniques for describing and representing data emerge, such as translat- 

ing between different character representation approaches such as 

EBCDIC and ASCII.  Under the FCC and Green models, this activity 

certainly involves information content. 

At  the top of  the OSI model  is layer 7, the application layer 344 that 

includes services like file transfer between dissimilar systems. This part 

of  the model  begins to encompass activities such as those performed dur- 

ing publishing on demand, when a user requests and is delivered infor- 

mation chunks from several different sources combined into one pack- 

age. A lawyer may get five appellate cases in response to a query. A 

journalist  may get six wire service stories on the same subject. Someone 

using an electronic directory may get six electronic addresses for com- 

panies with similar names. In all three cases, the small collection of  

information that has been defined by the user may not have existed 

before. Selection and arrangement of  material almost always is associ- 

ated with the kind of  content control that is inconsistent with equal 

access obligations and more closely associated with First Amendment  

protection. 

First Amendment  analysis should relate each kind of  value and its 

associated processes with the interests protected by the First Amendment  

and tort liability. First Amendment  values are concerned, at a minimum, 

with protecting originators of  information and, more broadly, with pro- 

342. Layer 5, the session layer, performs three interrelated functions: It relates the logi- 
cal user interface to the communications layers; it establishes and manages communications 
paths or channels between two communicating applications processes; and it establishes 
and releases connections. 

343. Layer 6, the presentation layer, deals with data representation, data transformations 
on messages received from the application layer, compression, and data conversion and for- 
matting, e.g., EBCDIC to ASCII. 

344. Layer 7, the application layer, serves applications programs through service calls, 
providing file transfer, document transfer, and EMail. The application layer usually passes 
an address in the form of a service request t o the session layer, which maps addresses into a 
form which is acceptable to lower layers. 
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tecting activities that distribute diverse viewpoints to the public. A nar- 
rowly focused analysis would protect only the most content-oriented 
activities, while a broader focus would protect  almost everything 
involved in efficient and effective distribution of  information, including 
promotion, billing, and duplication or distribution itself. 

Tort liability generally is imposed only on those with some degree of 
fault. Fault, with respect to injury-causing information, necessitates 
awareness of  either injurious content or the identity of  senders likely to 
cause injury, in addition to a practical capability of  filtering for con- 
tent. 345 This filtering is possible at all of  the value-added levels, except 
possibly pure distribution. It is not possible below the presentation level 
of  the OSI model, because it is not possible to check for content below 
that level. 

In the following table, a "5" signifies high eligibility of  that type of 
value for treatment under the legal concept listed. A "1" signifies low 
eligibility. Equal access ratings are determined primarily by the prob- 
able efficacy of market forces. When market forces are likely to ensure 
adequate access to suppliers, the appropriateness of  a legal requirement 
of  equal access is low. 

Type of  Equal Tort First 
Value Access Liability Amendment 

1. authorship 1 5 5 

2. chunking- 
and-tagging 1 4 4 

3. internal 
pointers 1 4 4 

4. external 
pointers 2 3 3 

5. presentation 2 3 2 

6. duplication 4 2 2 

7. distribution 5 1 2 

8. promotion 2 4 2 

9. billing 3 1 2 

10. integrity 
assurance 1 : 5 5 

345. In tort analysis, it is important to acknowledge that privacy violations involve the 
acquisition of information as often as the origination of information. 
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The equal access and First Amendment considerations both necessi- 
tate careful evaluation of market structures. Despite the New York Pub- 
lie Service Commission's reluctance to encourage debates of an antitrust 
nature on market structure, the analysis is inescapable, at least in a seri- 
ous policy evaluation. 346 Currently, it is difficult to make the argument 
that competitive conditions will not exist with respect to digital elec- 
tronic communications. The barriers to entry are low. The number of 
competing sources of information is high. The difficulty of accessing 
these sources is minimal for anyone who has a modem and telecommun- 
ications software. 

As the network infrastructure evolves, however, these conditions may 
change. A completely interconnected infrastructure makes each node 
more dependent on every other part, unless the network is intelligent 
enough to route traffic around those segments that exclude particular 
types of traffic. Unimpeded access to the various nodes of a network 
infrastructure is inextricably tied to the successful evolution of these net- 
works, just as unimpeded access to all nodes of the voice telephone sys- 
tem was a precondition to the evolution of the telephone. 

The supplier of distribution value is the strongest candidate for equal 
access regulation. In particular, suppliers of distribution value at the 
lower levels of the OSI hierarchy are strong candidates. Even here, 
however, alternative means of disseminating messages are increasing. In 
the inter-exchange market, AT&T, MCI, Sprint, and a growing number 
of private physical networks compete in offering relatively transparent 
connections to local access carriers. Present competition in the local 
access market is lower, but even there alternatives are available, includ- 
ing direct access to satellite channels via small aperture antennas, dedi- 
cated microwave links, cellular telephone access, and emerging local 
bypass networks. All of these represent alternatives to the franchised 
telephone companies, which are regulated as common carders. 

D. Specific Recommendations for the Near Future 

Once one decides what the substance of digital network law should 
be, policymakers must still decide whether that substance should be 
expressed in statutes and agency regulations or in common law rules 
developed through the process of case-by-case adjudication. It is impor- 
tant to recognize that each method has its advantages and disadvantages. 
For example, common law development is uncertain, often involving 

346. The policy evaluation might result in statutory or common law rules that could be 
applied without determining market structure in individual cases. 
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years to reach consensus. Common law evolution, however, deals with 
concrete problems and factual settings, while the abstraction of statutory 
law may misperceive or overlook future problems. 

A second threshold issue informing the above judgment is the timing 
of regulation; in other words, is legislation appropriate now, based on 
predictions about behavior, or is it better to wait and observe real 
behavior that can then be integrated into a more mature network policy? 
While it is helpful to wait before attempting to write a truly comprehen- 
sive legal codification of network policy, public institutions should not 
be entirely passive. 

Courts should be willing to exercise common law jurisdiction over 
equal access disputes, applying the common-law common carder con- 
cepts developed in this Article to actual controversies as they arise. If a 
plaintiff can show that a defendant held itself out as providing equal 
access, or if the plaintiff can show that it has no reasonable alternative 
means of access, courts should impose liability on defendants supplying 
the appropriate types of value. As a body of case law develops, the 
specific legal issues ultimately to be addressed by legislatures or admin- 
istrative agencies will become clearer. Participants in digital electronic 
network communications should be energetic in asserting potential com- 
mon law rights to promote early development of a body of case law. 

Congress and state legislatures should hold investigatory hearings 
concerning the strengths and weaknesses of market solutions in promot- 
ing the development of diversity and state-of-the-art information 
exchange. Absent instances of behavior that undermine social goals, 
there is no basis for changing the law. Behavior justifying changes in 
the law could, of course, be behavior illustrating the costs of legal regu- 
lation, as well as behavior demonstrating the costs of no legal regulation. 

The FCC and agencies with similar jurisdiction at the state level 
should begin an investigation into the most appropriate ingredients of 
digital electronic network policy. The FCC should publish a notice in 
the Federal Register soliciting complaints by present and potential parti- 
cipants in digital electronic network information exchange. The solicita- 
tion explicitly should request examples of denials of access, determina- 
tions not to supply services or offer new products because of concerns 
about market forces or legal results, and instances of product design 
influenced by exposure to potential legal liability. The solicitation expE- 
citly should caution that the complaints are not received for the purpose 
of affording remedies, but only for the purpose of understanding prob- 
lems that may warrant legislative or rulemaking initiatives. 
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E. System for Electronic Notices of 
Equal Access Policy 

An alternative to common law imposition of  equal access duties 
would be statutory imposition of  equal access duties built around an 
electronic and simplified tariffing obligation. This approach builds on 
thc Department o f  Transportation's ("DOT's")  electronic tariff system 
for airline tariffs and on some of  the original purposes of  tariffs when 
statutory common carder obligations first were imposed under the Inter- 
state Commerce Act of  1887. 347 This approach would follow the 

holding-out theory more than the market structure theory for equal 
access obligations. A provider of  network services could post an elec- 
tronic notice on a central, federally supported electronic database. The 
notice would be functionally equivalent, though legally different, from 
an airline tariff posted on DOT's  electronic tariff database or the Federal 
Maritime Commission's planned electronic tariff system. The network 
services notice would identify the types of  services provided according 
to a classification system developed by the sponsoring agency, presum- 
ably the FCC. Posting of  the notice would establish the status of  the 
poster as a network services provider offering equal access. This equal 
access provider status would qualify the provider for tort immunity and 
would obligate it to provide equal access. The provider would gain two 
benefits in exchange for adopting the duty of  providing equal access: it 
would gain tort immunity, and it would obtain additional business oppor- 
tunities from potential customers who read the notice. A person posting 
the electronic notice would waive First Amendment privileges of  content 

control. 
Initially, the notice simply would provide information on how to con- 

nect with the network service provider and obtain the offered services. 
Eventually, the electronic notice system could be integrated with actual 
networks, with some degree of  automated matching between requests for 
service and offers of  service. As with the original tariff concept, this 
electronic notice system would protect those with equal access rights 

347. See generally Henry H. Perritt, Jr., The Electronic Agency and the Traditional 
Paradigms of Administrative Law, 44 ADMIN. L. REV. 79, 82 (1992) (describing DOT 
electronic tariff system); GABRIEL KOLKO, RAILROADS AND RATE REGULATION 8-9 
(1965) (precursors of Interstate Commerce Act involved major efforts by railroads to estab- 
lish private structures for making and enforcing rate agreements); B. WYMAN, RAILROAD 
RATE REGULATION §6~ at 49 (1915) (state requirements for filing rates and 
classifications predating Interstate Commerce Act); M. at § 72 (ICC originally could not 
perform its investigatory role effectively because it did not know rates, necessitating 1889 
and 1891 amendments to Interstate Commerce Act). 
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against secret discrimination. 348 It would simplify administration of 
legal regulation by unambiguously identifying equal access. Finally, it 
would make the market for certain types of network services more 
efficient by setting up the electronic equivalent of a bourse. 

C O N C L U S I O N  

This Article began by articulating three goals for digital electronic 
network policy: encouraging a diversity of information products; 
preventing suppliers of information content from being foreclosed from 
access to markets; and allowing persons suffering legal injury because of 
information content to obtain compensation. It identified the relevant 
features of common carder, tort liability, and First Amendment concepts, 
and evaluated their effects on achievement of these goals in a digital 
electronic context. It concluded that existing doctrine works reasonably 
well to promote the three goals. 

When suppliers of digital network services are more closely involved 
in controlling content, they are not appropriate candidates for equal 
access obligations, they enjoy a high degree of First Amendment protec- 
tion, and they bear increased risk of tort liability. Conversely, if a sup- 
plier seeks little content control, perhaps because it holds itself out as 
common carder, substantial equal access obligations may be appropriate, 
immunities from tort liability may be appropriate, and less First Amend- 
ment protection is acceptable. An efficient electronic institutional 
mechanism for permitting suppliers to hold themselves out as common 
carders would simplify application of the three legal doctrines. Finally, 
analysis of market structures is appropriate to determine the need for 
equal access obligations, to justify regulation under the First Amend- 
ment, and to evaluate the impact of private enforcement or censorship 
induced by the threat of tort liability. As technology permits different 
types of value to be disaggregated, legal regulation is more appropriate 
for the types of value that are resistant to market forces. 

In general, the common law is capable of adapting old doctrines to 
new technologies and markets. It is better to wait for the case law to 
develop before codifying digital electronic network law. 

348. See United States v. Chicago & A. Ry., 148 F. 646, 648 (N.D. IU. 1906) (purpose 
of tariff is to permit shipper to know his cost of transportation and to determine competi- 
tors' costs); American Warehousemen Ass'n v. Illinois Cent. R.R., 71 I.C.C.R. 556 (1898). 






