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I. INTRODUCTION 

Joke theft on social media is seldom examined in the courts or in 
scholarly journals, despite its relevance in social discourse. Joke theft 
on social media refers to the taking or appropriating of a comedian’s 
joke and the publication of that joke in exact or transcribed form on 
social media. Recently, the issue has gained momentum due to the re-
lease of Netflix’s Fyre Festival documentary and the role of 
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“FuckJerry” in promoting the infamous festival. Like “The Fat Jew”, 
“FuckJerry” is a joke aggregator whose success was built on stolen 
jokes.1 Today, members outside the traditional stand-up comedy com-
munity equipped with an internet connection — joke aggregators and 
regular individual users alike — have the ability to disseminate jokes 
widely on social media. This presents a threat to the creation and dis-
semination of jokes, which in turn undermines the viability of the stand-
up comedy industry. This harm can include harm to the comedian’s 
reputation, and loss of use of the affected joke. A joke is generally aban-
doned by the comedian as soon as joke theft occurs because in an in-
dustry where reputation and originality are key, a comedian cannot risk 
being perceived as a joke thief. The Internet makes intellectual property 
rights more valuable to comedians because “the harm from appropria-
tion has gone up.”2 As the effects of joke theft reach more people 
around the world in an ever-shorter timeframe, this harm is exponen-
tially exacerbated. In an earlier article,3 the author discusses the role 
copyright law should play in protecting against joke theft on social me-
dia. This article follows up with recent trends in the relevant case law 
to assess the level of court protection currently given to jokes and ex-
plores what the community can do to protect jokes in the social media 
age. 

 
Copyright law is capable of protecting jokes with textual original-

ity; creates a greater awareness of intellectual property rights in jokes; 
strengthens norms against appropriation of jokes; and encourages more 
originality and innovation in jokes. While the judicial analysis in this 
area has shown little promise regarding the level of copyright protec-
tion given to “one liner” or “two liner” jokes, the author is optimistic 
about the future judicial application of copyright law to jokes typically 
told by stand-up comedians, but acknowledges that issues regarding 
practical barriers to court enforcement remain. Comedians are reluctant 
to formally invoke copyright law. From a practical perspective, we 
must look at all different tools to prevent joke theft on social media. 
Ultimately, the stand-up comedy industry requires the respect of others 
in the wider community to prevent joke theft on social media. This ar-
ticle examines what the physical institution of stand-up comedy and 

                                                
1. See Megh Wright, Comedy Central Stops Advertising Every Comedian’s Worst Enemy, 

VULTURE (Feb. 3, 2019), https://www.vulture.com/2019/02/comedy-central-fuck-jerry-insta-
gram-ads.html 

2. Dotan Oliar & Christopher Sprigman. There’s No Free Laugh (Anymore): The Emer-
gency of Intellectual Property Norms and the Transformation of Stand-up Comedy, 94 VA. L. 
REV. 1787, 1860 (2008). 

3. Hannah Pham, Standing Up for Stand-up Comedy: Joke Theft and the Relevance of Cop-
yright Law and Social Norms in the Social Media Age, 30 FORDHAM INTELL. PROP. MEDIA 
& ENT. L.J. 55 (2019). 
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online institutions can do to increase this level of respect in that wider 
community. 

II. COPYRIGHT PROTECTION OF JOKES 

Although not all jokes are copyright protectable, some jokes can 
receive copyright protection. A joke fixed in a tangible medium is ca-
pable of copyright protection if the joke is “independently created by 
the author (as opposed to copied from other words), and . . . possesses 
at least some minimal degree of creativity”4 to evidence a “modicum of 
intellectual labor”5 with respect to the expression of that joke. With re-
spect to a joke, the protectable expression is the comedian’s choice and 
arrangement of words. The key to a joke is not the idea, but the “com-
plex, creative choices about expression.”6 The copyright protection of 
jokes has been acknowledged (albeit seldomly) by the courts7 and is 
expressly noted in Compendium II of Copyright Practices § 420.02(i), 
which states: “jokes and comedy routines may be registered if they con-
tain at least a certain minimum amount of original expression in tangi-
ble form.”8 

III. IDEA/EXPRESSION DICHOTOMY  

It is well established from copyright law’s idea/expression dichot-
omy that copyright law will only protect “the specific expression of a 
joke, rather than the underlying funny idea.”9 Under this framework, 
Sprigman and Raustiala argue that “it is very easy to sidestep the legal 
rule and simply tell the joke in a slightly different way.”10 The limited 
case law in this area supports this proposition. However, this proposi-
tion fails to recognize two things. First, courts have yet to apply the 
copyright regime to the type of jokes that are in fact circulating the 
stand-up comedy industry: the point-of-view narrative jokes. The cop-
yright infringement of jokes has been seldom litigated and the limited 
case law in the area deals with “one liner” or “two liner” jokes that are 
atypical of the jokes currently circulating the stand-up comedy indus-
try. These cases are examined below. It is still yet to be seen how courts 

                                                
4. Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 345 (1991). 
5. Id. at 347. 
6. Elizabeth M. Bolles. Stand-Up Comedy, Joke Theft, and Copyright Law, 14 TUL. J. TECH. 

& INTELL. PROP. 237, 248 (2011) 
7. See, e.g., Foxworthy v. Custom Tees, Inc., 879 F. Supp. 1200 (N.D. Ga. 1995); Kaseberg 

v. Conaco, LLC, 260 F. Supp. 3d 1229, 1249–50 (S.D. Cal. 2018) (granting in part and deny-
ing in part defendants’ motion for summary judgment). 

8. Compendium II of Copyright Office Practices § 420.02(i) (1984). 
9. KAL RAUSTIALA AND CHRISTOPHER SPRIGMAN, THE KNOCKOFF ECONOMY: HOW 

IMITATION SPARKS INNOVATION 12 (2012).  
10. Id. 
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will apply copyright law to the more prevalent point-of-view narrative 
jokes that are currently commonly told by stand-up comedians. There-
fore, we must not be too quick to assume that courts will require exact 
replications of jokes for a finding a copyright infringement in the fu-
ture.  

 
Second, in any event, joke theft on social media generally takes the 

form of exact replications or near-exact replications. Members outside 
of the comedy community rarely take the time to rewrite jokes to re-
work the expression of a funny idea. This is to be contrasted with the 
type of appropriation that occurs between stand-up comedians. Be-
tween stand-up comedians, “comics appropriate not via literal copying, 
but by ‘rewriting.’”11 On social media, joke thieves tend to appropriate 
via literal copying. If literal copying is the common method of appro-
priation on social media, courts’ current application of the copyright 
regime to jokes is sufficient to prevent joke theft on social media.  

IV. RECENT TRENDS IN RELEVANT CASE LAW 

A. Foxworthy v. Custom Tees 

In Foxworthy v. Custom Tees,12 the plaintiff was a comedian 
known for a series of jokes prefixed with “You might be a redneck if 
. . . .”13 These jokes appeared in a comedy album, a calendar, and on t-
shirts. The defendant, Custom Tees, a t-shirt company, reproduced the 
plaintiff’s jokes on t-shirts for sale. The only difference between the 
respective jokes was the format of the joke. For example, Custom Tees 
would finish (instead of start) the joke with “ . . . you might be a red-
neck.” The judge held that the plaintiff’s combination of words was his 
own expression and entitled to copyright protection.14 Therefore, the 
judge found that Custom Tees’ replication of those words amounted to 
copyright infringement.  

 
Other than reaffirming that jokes can be subject to formal copyright 

protection, this case does not shed much light on what is needed to con-
stitute copyright infringement given that the replications were essen-
tially exact replications. 

                                                
11. Oliar & Sprigman, supra note 2, at 1811. 
12. 879 F. Supp. 1200 (N.D. Ga. 1995) 
13. Id. at 1204. 
14. Id. at 1218–19. 
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B. Conan O’Brien case 

In Kaseberg v. Conaco, LLC,15 Robert Alexander Kaseberg 
brought a lawsuit against Conan O’Brien, his show’s production com-
pany, and his writing team for alleged copyright infringement of five 
jokes which appeared on the late-night television show Conan. The 
jokes began with a factual sentence about a public news event and con-
cluded with a punchline about the preceding facts. The judge held that 
the jokes in question were only entitled to a thin copyright protection 
because they were “constrained by their subject matter and the conven-
tions of the two-line, setup-and-delivery paradigm”16 and that “alt-
hough the punchlines of the jokes are creative, they are nonetheless 
constrained by the limited number of variations that would (1) be hu-
morous (2) as applied to the specific facts articulated in each joke’s 
previous sentence and (3) provide mass appeal.”17 Given that the jokes 
only had thin copyright protection, the standard of infringement was 
that of “virtual identity”.18 For example, the judge held that one of the 
jokes was not virtually identical because it referred to fans (the other 
joke referred to team members) and to the Oakland Raiders (the other 
joke referred to the New York Jets).  

 
These two cases have revealed that with respect to short jokes with 

little protectable content, the respective jokes must be virtually identi-
cal for any copyright infringement to occur. However, it must be clearly 
noted that the jokes that have been subject to judicial scrutiny are not 
typical of the jokes that are currently circulating the stand-up comedy 
circuit. The jokes in the above cases refer to “one-liner jokes” or “two-
liner jokes.” These jokes are rarely told in the stand-up scene today.19 
A large majority of stand-up comedians have “shifted from the post-
vaudeville one-liner style to monologues with a more distinct narrative 
thread linked to the individual comedian’s distinctive point of view.”20 
Therefore, the trend in court decision-making must be analyzed with a 
grain of salt. The author anticipates that courts will provide greater pro-
tection to point-of-view narrative jokes as they have more protectable 
content. In those circumstances, courts may be likely to apply the less 
strict “substantial similarity” test to determine the level of similarity 
between the jokes. 

                                                
15. Kaseberg v. Conaco, LLC, 260 F. Supp. 3d 1229 (S.D. Cal. 2018) (granting in part and 

denying in part defendants’ motion for summary judgment). 
16. Id. at 1245. 
17. Id. 
18. Id. 
19. The author acknowledges that “two-liner jokes” are very common in late-night comedy 

TV shows and recognizes that the current judicial approach is insufficient to protect those 
types of jokes. 

20. Oliar & Sprigman. supra note 2, at 1850. 
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C. Norms 

Within the stand-up comedy industry, copyright law is technically 
available, but rarely necessary to enforce because the norms system acts 
sufficiently to regulate the stand-up comedy industry: “[u]nder this in-
formal system, comedians are able to assert ownership in jokes, regu-
late their use and transfer, impose sanctions on transgressors, and 
maintain substantial incentives to invest in new material.”21 The norms 
system functions sufficiently within the stand-up community to control 
appropriation.22 In an industry where originality is key and reputational 
stakes are high, the norms system works to control appropriation from 
others within the stand-up comedy community.23 The norms systems 
provides “a strict injunction against joke stealing.”24 In summary, the 
norms system prevents a comedian from stealing from another come-
dian the underlying funny idea of the joke by imposing severe social 
sanctions.  

 
Oliar and Sprigman point out that what makes something a norm 

as opposed to a mere behavioral regularity is that “the rule against ap-
propriation must be enforced; that is, violations must be punished.”25 
The norms system doesn’t work to regulate joke theft by members out-
side of the stand-up comedy industry because social sanctions such as 
loss of esteem and expulsion from the community have little effect on 
members outside the stand-up comedy community.26 Instead, these out-
siders are rewarded by their peers on social media. What was once a 
well-functioning norms system is now distorted by the new social me-
dia environment.  

 
This is not to say joke aggregators are immune from social pres-

sures. Social pressures will continue to apply, but social pressures are 
distinct from social norms. After receiving negative press in early 2019 
and significant social pressure, Elliot Tebele, founder of FuckJerry, is-
sued a statement on Medium on February 2, 2019:  

 
I know I’ve made enemies over the years for using 
content and not giving proper credit and attribution to 

                                                
21. Id. at 1791. 
22. See id. 
23. See id. 
24. Id. at 1812. 
25. Id. 
26. See Trevor M. Gates, Providing Adequate Protection for Comedians’ Intellectual Crea-

tions: Examining Intellectual Property Norms and “Negative Spaces”, 93 OR. L. REV. 801, 
817 (2015); Jeremy A. Schachter, That’s My Joke . . . Art . . Trick!: How the Internal Norms 
of IP Communities are Ineffective Against Extra-Community Misappropriation, 12 VA. 
SPORTS & ENT. L.J. 63, 64 (2012). 
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its creators. In the early days of FuckJerry, there were 
not well-established norms for reposting and crediting 
other users’ content, especially in meme culture . . .  

Effective immediately, we will no longer post content 
when we cannot identify the creator, and will require 
the original creator’s advanced consent before pub-
lishing their own content to our followers. It is clear 
that attribution is no longer sufficient, so permission 
will become the new policy.27 

Like any strategic organization experiencing negative press, it is 
highly likely that Elliot Tebele issued this statement to manage the pub-
lic relations of the company. While he acknowledged a wrong, he was 
not directly punished by others. He could have chosen to ignore the 
negative press, but instead he took it upon himself to change his own 
policy to respond to significant social pressure. The change in policy 
allowed him to continue reposting jokes, but with attribution. This is to 
be contrasted with the social norms and punishments for appropriating 
jokes in other contexts. He was not faced with sanctions that would 
otherwise be faced by comedians responding to allegations of joke 
theft. Another comedian facing an allegation of joke theft would risk 
continuing exclusion from the comedy community even if he or she had 
acknowledged a wrong and changed his or her policy moving forward.  

 
The sanctions which once could ruin a fellow comedian’s career 

simply do not apply to those outside the stand-up comedy community. 
The differential treatment of different players for the same wrong has 
outraged comedians around the world. Comedians have attempted to 
hold joke aggregators accountable to the same standards as other come-
dians by calling on the public to rally against FuckJerry with the 
hashtag #fuckfuckjerry, and urging anyone who would listen to un-
follow FuckJerry on social media. However, these efforts have proven 
unsuccessful. To date, FuckJerry has a solid 14.4 million followers on 
Instagram and these numbers continue to grow.28 As FuckJerry exists 
outside the stand-up comedy community, it is not possible to marshal a 
great level of widespread opprobrium against him because the social 
norms which exist amongst comedians are not shared with the wider 
social media community. FuckJerry continues to appropriate jokes 

                                                
27. Elliot Tebele, Statement from Elliot, founder of Fuck Jerry, MEDIUM (Feb. 2, 2019), 

https://medium.com/@elliot_52551/statement-from-elliot-founder-of-fuckjerry-
1ddec1a9db96 

28. See FuckJerry (@fuckjerry), Instagram (last visited Oct. 14, 2019) 
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(albeit with attribution)29 and continues to succeed in the social media 
world. Even though the social pressure on FuckJerry did eventually 
lead to a change in his own policy, it is evident that the norms system 
cannot regulate joke theft on social media as effectively as it regulates 
joke theft within the stand-up comedy community.  

V. CAN COPYRIGHT LAW EXIST ALONGSIDE NORMS? 

The norms system protects the underlying funny idea as opposed 
to specific expression of a joke and therefore provides more protection 
for jokes than copyright law ever could.30 Further, under the norms sys-
tem, a comedian is forever prohibited from using another comedian’s 
joke, whereas the monopoly granted by copyright law limits that dura-
tion to the statutory term of copyright31, which in most cases is the life 
of the author plus 70 years.32 

 
However, as discussed above, the norms system alone cannot ef-

fectively regulate joke theft on social media. While copyright protec-
tion is narrower than norms protection, it is necessary to regulate joke 
theft on social media. Applying a copyright regime to jokes would cre-
ate greater awareness of intellectual property rights in jokes. Copyright 
law provides greater predictability.33 It is interesting to note that Elliot 
Tebele acknowledged there being a lack of “well-established norms for 
reposting and crediting other users’ content”34 on social media. Had 
copyright law been well known and enforced on social media with re-
spect to jokes, this excuse would be disingenuous. If comedians can 
more easily resort to existing copyright laws, this will “help to create 
or reinforce agreement within the creative community that appropria-
tion of a particular creative product is unethical or immoral.”35 Greater 
awareness will educate the wider audience as to the norms which exist 

                                                
29. Appropriation with attribution is generally seen as an unacceptable practice amongst 

comedians. See Hannah Pham, Standing Up for Stand-up Comedy: Joke Theft and the Rele-
vance of Copyright Law and Social Norms in the Social Media Age, 30 FORDHAM INTELL. 
PROP. MEDIA & ENT. L.J. 55, 70–71 (2019) (Anonymous Interviewee 2: “If one of your jokes 
is being shared and it is attributed to you, it's a much more preferable outcome than it being 
shared without it being attributed to you, but there is still the issue of your art being shared 
without your permission. If all of your jokes were shared on social media before your stand-
up special was released, it would lessen the impact of them and potentially hamper sales of 
the special. The argument could be made that it's raising the comedian's profile, but some 
jokes simply do not work as well written down. Without the comedian's tone/delivery, a joke 
can fall flat. Further, if a section of [a] joke is shared, or written down incorrectly and at-
tributed to a comedian—it can actually hurt that comedian's reputation.”). 

30. Oliar & Sprigman, supra note 2, at 1837. 
31. Id. 
32. See 17 U.S.C § 302(a) (2012). 
33. Id. 
34. Elliot Tebele, supra note 27. 
35. Oliar & Sprigman, supra note 2, at 1835. 
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within the creativity community, norms that are often not so clear to 
members outside the stand-up comedy community. This will inform the 
public that it is wrong to appropriate jokes from others not only from a 
social perspective but a legal one as well. Following the integration of 
formal copyright law alongside norms, the author anticipates increased 
creativity in the stand-up comedy industry. Given that copyright does 
not protect ideas, comedians will still fear being copied if their jokes 
are not expressed in a unique way. Due to a fear of copying, comedians 
will focus on making themselves hard to copy by further investing in 
textual originality. The author acknowledges that this would continue 
to happen even without the introduction of formal copyright law, but 
notes that it would continue to happen even with the introduction of 
formal law.36 The fear of copying exists even with the integration of 
copyright law because of the idea/expression dichotomy and the uncer-
tainties of judicial analysis of this area. In these circumstances, come-
dians are incentivized to create highly original jokes, which speeds up 
the process of creation and originality in jokes in the stand-up comedy 
industry. 

 
The integration of copyright law is far less than perfect, but the 

costs of appropriation of jokes on social media are becoming increas-
ingly high. If this practice continues to happen more frequently, it can 
potentially destroy the stand-up comedy industry. Joke theft deprives a 
comedian who authored the joke of the financial rewards and benefit 
flowing to his or her joke and from property-attributed uses. Moreover, 
the comedian loses control over the manner in which their artistic cre-
ation is shared with the public. Joke theft affects the incentives under-
lying the creation and dissemination of jokes. Both creation and 
dissemination of jokes are equally important to a viable stand-up com-
edy industry. While it is arguable that joke theft does not greatly affect 
the creation of jokes since many comedians will nevertheless continue 
to write jokes, it is unequivocal that joke theft affects the dissemination 
of jokes. As discussed above, a joke is abandoned by the comedian as 
soon as joke theft occurs, thereby destroying the market for that joke 
and the value of that joke to the comedian. Further, the loss of reputa-
tion to the comedian means loss of potential audience members to that 
comedian’s live comedy shows and loss of business opportunities for 
that comedian (including potential deals for comedy specials, sponsor-
ship, and corporate and/or college engagements). This directly affects 

                                                
36. See id. at 1854 (“Creators in today’s stand-up community invest in new, original and 

personal content. The medium is no longer focused on reworking of preexisting genres like 
marriage jokes, ethnic jokes, mother-in-law jokes or knock-knock jokes. Following the rise 
of the norms system, comedians did not simply invest in creating more of the same kinds of 
materials they had produced before. Rather, they changed the content of their material and 
diversified the types of comedy on offer.”) 
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the livelihood of that comedian and the wider stand-up comedy indus-
try.  

VI. PRACTICAL BARRIERS TO COPYRIGHT ENFORCEMENT 

While the author is optimistic of future judicial analysis regarding 
the copyright infringement of jokes, the practical barriers to court-en-
forced copyright litigation makes any enforcement via the courts pro-
hibitive and inaccessible for most comedians. Realistically, comedians 
want to avoid enforcing their copyright in the courts. Stand-up come-
dians have “operate[d] within a norms system that punishes thievery.”37 
They have not needed to enforce their copyright through the courts. 
While the prevalence of appropriation and its costs on comedians have 
risen significantly with the emergence of social media, the reality is that 
comedians are still unlikely to enforce their intellectual property rights 
in the courts. Without other solutions, the damage caused by joke theft 
on social media will be left unpunished. This presents a real concern to 
the stand-up comedy industry.  

VII. POSSIBLE SOLUTIONS OUTSIDE THE COURT 

Ultimately, the stand-up comedy industry needs the respect of oth-
ers to survive. This "respect" refers to the respect of the creative art 
form and more specifically an understanding not to publish another co-
median’s jokes on social media. This respect is generally well shared 
among the comedy community due to the emergence of norms. Copy-
right enforcement via the courts is one way to achieve this respect. It is 
merely one tool in a bigger toolbox that can be used in conjunction with 
other mechanisms to control appropriation. The greater awareness of 
intellectual property rights in jokes will help to increase respect from 
fans, but this is an inherently difficult task. For example, concertgoers 
regularly film performances on their phones for posting on their social 
media accounts. This type of behavior is socially acceptable because it 
is generally not expressly prohibited by the artist or the venue. In fact, 
this type of reproduction may benefit the music artist and is at times 
encouraged. This is because the reproduction of a song does not usurp 
the market for that song due to the unique experience provided by the 
live performance of a song. Further, it may lead to increased streaming 
and popularity of the song. Music thrives on exposure. Stand-up com-
edy is very different from music in this way. Stand-up comedy does not 
thrive on exposure (at least not before the comedian has chosen when 
to publish a joke). The value of a joke lies in the element of surprise, 
not repetition. In the stand-up comedy industry, it is very important to 
                                                

37. Oliar & Sprigman, supra note 2, at 1867. 
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a comedian to choose when to publish a particular joke. Control over 
publication is generally directly linked to financial rewards. For exam-
ple, a comedian will not want any of his or her jokes published before 
the release of a comedy special because that will diminish that come-
dian’s ability to secure a special.38 The comedian may choose to release 
some jokes online or create special jokes for social media for marketing 
purposes, but the decision to publish jokes should ultimately lie with 
the comedian.  

 
Given the resistance to formally invoke copyright law, this article 

proposes that both physical institutions and online institutions do more 
to prevent joke theft on social media.  

A. Online Institutions 

For jokes that are eligible for copyright protection, comedians can 
currently utilize the notice-and-takedown process set up by the Digital 
Millennium Copyright Act (“DMCA”).39 Section 512 of the DMCA 
was designed to protect online service providers from liability for cop-
yright infringement if they comply with a notice-and-takedown proce-
dure to remove infringing content upon a takedown notice issued by the 
copyright owner.40 However, many comedians have not utilized this 
because they are unaware of its simplicity, effect, and applicability to 
them. This may also be attributed to the lack of common knowledge 
regarding copyright applicability in jokes. With greater awareness of 
the mechanism and its simplicity within the stand-up comedy industry, 
comedians may be able to effectively and in a timely manner have in-
fringing content removed. This is a defensive mechanism and requires 
active monitoring and detection by the comedian, their peers and their 
fans. Online service providers should make it easier for such monitor-
ing and detection by generating greater awareness of the notice-and-
takedown procedure and making it easier for users to report instances 
of infringement to the copyright owner. It can be inherently difficult to 
determine who is the owner of the copyright, especially when the joke 
is merely transcribed, but the online service provider infrastructure 
should be set up to report instances of copyright infringement 
and — with the assistance of the community — be able to notify the 
affected comedian. This type of reporting activity by general members 
                                                

38. See Hannah Pham, Standing Up for Stand-up Comedy: Joke Theft and the Relevance of 
Copyright Law and Social Norms in the Social Media Age, 30 FORDHAM INTELL. PROP. 
MEDIA & ENT. L.J. 55, 70 (2019) (Anonymous Interviewee 2: “If all of your jokes were shared 
on social media before your stand-up special was released, it would lessen the impact of them 
and potentially hamper sales of the special.”). 

39. Pub. L. 105-304, 112 Stat. 2860 (1998). 
40. See generally, Notice of Inquiry, Section 512 Study: Notice and Request for Public Com-

ment, 80 Fed. Reg. 81,862-01 (Dec. 31, 2015). 
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of the public may also deter users from posting infringing content in the 
first place.  

 
 Article 17 (formerly known as Draft Article 13) of the Euro-

pean Union Directive on Copyright in the Digital Single Market ex-
pands the liability of online service providers by requiring them to 
prevent the upload of copyright infringing content.41 It does this by re-
quiring content sharing services to license copyright-protected material 
from the rights-holder.42 This effectively forces content sharing ser-
vices to deploy automatic content filtering technology. While this may 
seem attractive to copyright owners, this is less effective for comedians 
in practice. Joke theft is very difficult to detect using automatic content 
filtering technology. How are online service providers supposed to 
know which jokes are protected by copyright? Comedians rarely regis-
ter their copyright and unlike other creative products (e.g. songs), there 
is no substantial library/archive upon which to draw upon for filtering 
purposes. The content that is most valuable to the comedian is content 
that remains within the confines of a comedy club. If a comedian has 
chosen to disseminate a joke, its value to the comedian is much lower 
and in some cases, the comedian will want reproductions of that joke 
on social media. Enforcement of copyright in jokes requires active de-
tection and monitoring by the comedian, their peers, and their fans. It 
cannot be automatically detected. Further, the decision to pursue copy-
right infringement action should lie with the copyright owner. Although 
less common, there can be instances of beneficial permitted reproduc-
tions.  

 
In this respect, enforcement via the notice-and-takedown proce-

dure is more effective than automatic content filtering techniques for 
joke theft on social media. This is the case despite the difficulties and 
lack of awareness of the current DMCA enforcement procedure. If 
DMCA enforcement procedures become simpler and easier to use, co-
medians can more easily use this mechanism to enforce their copyright. 
However, ultimately, what is more effective to the comedian is prevent-
ing joke theft from happening in the first place. This is where the phys-
ical institutions can and should step in. 

B. Physical Institutions 

To facilitate the culture of respect amongst audience members, 
physical institutions such as the comedy clubs hosting stand-up comedy 
                                                

41. Directive 2019/790, of the European Parliament and of the Council of 17 April 2019 on 
related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC, 
2019 O.J. (L 130) 92, 119–121. 

42. Id. 
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performances can do more to protect comedians from joke theft. Many 
comedy clubs do not strictly prohibit the taking of photos or videos. 
Comedy clubs should not only prohibit the taking of photos and videos 
of stand-up comedy performances, but also take steps to effectively en-
force this prohibition. 

 
The Comedy Cellar in New York City sets an example of what 

should be followed by all comedy clubs. The Comedy Cellar strictly 
prohibits the taking of photos or videos and enforces this prohibition 
diligently. Signs are clearly displayed around the venue and on seating 
cards: “PLEASE NO CELL PHONES AND ANYONE USING ANY 
RECORDING or PHOTO DEVICE WILL BE ASKED TO LEAVE 
IMMEDIATELY. NO ARGUMENTS NO SECOND CHANCES.”43 
In early 2019, the Comedy Cellar also implemented a new policy re-
quiring all patrons to place their phones in a sealed pouch for the dura-
tion of the show. Patrons could hold their own phones, but were 
physically restricted from using their phones throughout the show. 
When asked why he implemented the sealed pouched policy, the owner 
of the Comedy Cellar, Noam Dworman, replied, “The sealed pouch 
policy was something I had wanted to do ever since I first heard about 
Chappelle using the Yondr bags in like 2015. At that time, it was really 
about protecting material from early exposure. But it didn’t seem fea-
sible then — the bags are very expensive, and more importantly, they 
take so long to lock and unlock, we would end losing an entire show 
per night (we cram 4 shows into a very tight time window).”44 
Dworman goes on to explain that “with the explosion of outrage culture 
in the last few years, the bags took on a new urgency.”45 When comedy 
is taken out of context through unauthorized reproductions, the effects 
can be detrimental to the comedian.46 Dworman adds, “It was also clear 
that the bags were important to Chappelle, and he and others were be-
coming nervous about doing drop-ins.”47 Given the expense of the 
Yondr bags and the time it would take to lock and unlock the bags in a 
time-sensitive and busy comedy club environment, the Comedy Cellar 
needed an alternative to Yondr bags: “We didn’t know what to do until 
                                                

43. Kenny C., Comedy Cellar Photos, YELP (Feb. 29, 2016), 
https://www.yelp.com/biz_photos/comedy-cellar-new-york?se-
lect=Zk6p7ica2umPsY3odgVwTw&reviewid=FLzWEah3oTawA-_X3jkoAQ 

44. E-mail Interview with Noam Dworman, Owner, Comedy Cellar (Nov. 1, 2019) (on file 
with author). 

45. Id. 
46. See Hannah Pham, Standing Up for Stand-up Comedy: Joke Theft and the Relevance of 

Copyright Law and Social Norms in the Social Media Age, 30 FORDHAM INTELL. PROP. 
MEDIA & ENT. L.J. 55, 62 (2019) (Anonymous Interviewee 8: “It is important to control how 
my jokes are used on social media because parts of jokes taken out of context can be seen as 
offensive to some people”) 

47. E-mail from Noam Dworman, Owner, Comedy Cellar, to author (Nov. 1, 2019, 
9:05AM) (on file with author). 
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Tony, our Mexican born daytime manager, was struggling to open an 
Amazon mailing envelope, and he came up with the idea of using dis-
posable bags. The customer can leave with the bag and open it on their 
own, so no time is lost. Seems to be working out very well.”48 

 
Policies like these show respect to the comedian and the art form.49 

All comedy clubs should follow suit. There should be no distinction 
between high profile clubs and open mic clubs. While unauthorized re-
productions can at times benefit the comedian through profile raising 
exposure, the author strongly believes that the comedian should control 
when and how his or her performance is reproduced online.  

 
One comedy club went even further than the Comedy Cellar. In 

May 2019, Acme Comedy Club in Minneapolis issued a statement to 
Louis C.K. ticket holders prior to his upcoming show at the club, writ-
ing: “Louis CK owns all rights in the content and materials, including 
any jokes and sketches (the “Materials”), delivered during his perfor-
mance. The Materials may not be copied, translated, transmitted, dis-
played, distributed, or reproduced verbatim (the “Use”), in whole or in 
part, in any form, media, or technology now known or later developed, 
without the express prior written consent of Louis CK. Any Use of the 
Materials without the express prior written consent of Louis CK is 
strictly prohibited and shall be subject to all available legal remedies, 
whether in equity or at law at the cost of anyone who violates this pro-
hibition.”50 This attempted to prevent audience members from repro-
ducing the jokes in whole or in part and in any form or medium. This 
type of ban is controversial, uncommon, and raises questions regarding 
its enforceability. Professor Jeanne Fromer considers this type of ban 
to be overreaching from a copyright perspective.51 But it may be en-
forceable from a contractual perspective as a term and condition of 
ticket entry.52 While this ban may go too far from a copyright or con-
tractual perspective, it is an example of the type of protection that can 
potentially be imposed by comedy clubs to protect the comedian from 
joke theft. Further, even if this ban is unenforceable from a legal per-
spective, it nevertheless emboldens a social norm against reproduction, 
which achieves a similar outcome. In any event, recording bans should 

                                                
48. Id. 
49. Recently, high profile comedians have taken it upon themselves to enforce these bans at 

their shows, but the privilege to do so only comes once a comedian has reached a certain level 
and is able to sell his or her own shows. 

50. Reggie Ugwu, Louis C.K. Is Trying to Outlaw Leaks. Can He Do That?, N.Y. TIMES 
(May 9, 2019), https://www.nytimes.com/2019/05/09/arts/louis-ck-leaks-threat.html 

51. Id.  
52. Id. 
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become standard practice in all physical institutions that host comedy 
events. 

VIII. CONCLUSION 

Stand-up comedy is a unique art form that is increasingly popular, 
but the viability of the stand-up comedy industry is under threat due to 
joke theft on social media. Stand-up comedy is different from other art 
forms and its nuances needs to be understood before proper action can 
be taken against joke theft. While copyright law is technically available 
to comedians and the author is optimistic about the judicial analysis of 
copyright law to jokes commonly told by stand-up comedians, the prac-
tical barriers of court-enforcement (such as time and cost) remain. Until 
these barriers are heavily reduced, the community needs to do more to 
protect comedians by generating more respect for comedians and the 
art form as a whole. This requires an understanding of what content is 
valuable to comedians; how to prevent unauthorized recordings of 
jokes; how to detect and monitor joke theft on online platforms; and 
what type of behavior benefits the comedian. With this increased un-
derstanding and the combined efforts of different players in the com-
munity (both online and physical institutions), joke theft can be 
controlled in the social media age. Ultimately, this would lead to the 
increased creation and dissemination of original jokes, both of which 
are essential to a flourishing stand-up comedy industry. 

 


