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_CONVERGING NIEDIA TECHNOLOGIES
AND STANDING AT THE FEDERAL -
COMMUNICATIONS COI\&NIISSION

ank P Darr* -

With digitalization the meduz became tmnslarable into each R
other—compuler bits migrate merrily—and they escape from. ..
their traditional means of transmission. - A mevie, phonie
call, letter, or magazine article may be sent digitally via
phone line, coaxial cable, fiberoptic. cable, microwave,
satellite, the broadcast air, or.a physzcal starage medmm '
such as tape or disk.!

We are in the process of leaving an analog' world and
. entering a digital one. - For exdmple, we once thought that

audio, video, and date were different and discrete npes bf '

communrnication, but now we see them convergmg Ihey are \
Lail bxts.

INTRODUCTION

The digital age anﬁcipated in William Gibson’s fiction® and cnﬂtivatéd :
by the Media Lab’s research® has arrived.® - The merger of communica-

* The Ohio State University

1. STEWART BRAND, THE MEDIA Lag 18 (1987) . '

2. Nicholas Negroponte, The Bit Police: Will the FCC Regulate Licenses to Radzme Bus? .
WIRED, May/June 1993, at 112..

3. See, e.g., WILLIAM G[BSDN NEURDMANCER {19284); WIUJAM GmSDN VnmJAL
LiGHT (1993).

4. BRAND, supra note 1. (One hopes that the digital age is closer to one emnsumed by
Brand. The world Gibson anticipates is rather bleak. 'See GIBSON, VIRTUAL LIGHT, Supra
note 3, at 128-31, 187.)

5. This paper, for example, was researched using severat oomputcnzed dalabases The
dam were then transferred from those databases via a high-speed digital communications
system to a personal computer. There, the information was reformatted and searched on
the personal computer. The paper itself was prepared using word processing amd its
grammar and spelling were checked electronically. Asthe paperis prepared for publication,
it will be edited using the same word processing. techniques and typeset from disketie to
page using some form of computerized typesetting. It thei’ will join 2 database of law’
review articles available for retrieval electronicaily, and the process will continue, - None
of these steps is technologically innovative; yet, not more than fifteen years ago, most of
them were impossible. :
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tions and eomputers is ewdent ina vanety'of new products and semoes
Reeemly, d1g1tal radio’ became avaﬂable through the Internet, a. network‘
-of networks avanabl\. to umversmes .and some commerclal users,”:
Cellular telephone, still considered & recent form of competition to land-;
line ‘based service, is 1tse1f being challenged by dlgltal moblle radio.®:
Additionally, there are projects for full text data retrieval,®: digital
‘mewspapers and journals,'® satellite telephone systems,“ long clxstanee
learning projects, and constantly emergmg alternative uses.? While - .
computerization is a major driver of many of these changes TIEW Uses forL :
existing systems also appear from time to time. For example, major local:
and long distance’ telephone carriers announced discussions ooneernmg .
partnerships with cable television” and the merger of & major long
distance company with a ce]lu]ar telephone company preeents new
competition for local telephone services.* New competitors - for the

6. In the related area of free speech law, Roduey Smolla has described a similar effect. - .
“Forms of communication are converging, collapsing the legal distinctions that once brought
a semblance of order to free speech policies. For most of this cenmry sacieties could draw
lines of demarcation separating print media, broadcast media, and common carriers. New ...~ -
technologies, however, are rendering those divisions obsolete.” RODNEY A, SMOLLA, FREE © - 7.0 o7
SPEECH IN AN OPEN SQCIETY 322 (1992). 'I‘hxsconcemwaspmsenwd forcefully in a recent
decision rejecting the limitation on telephone company cross-ownership of cable facilities.
Chesapeake & Potomac Tel. Co. v, United States, $30 F. Supp 909, 920 n.18 (E.D. Va.
1993). -
7. John Markoff, Zrning the Desktop PCmto a Talk Radio Medmm N.Y TIMES Mar
4, 1993, at Al ‘
8. Anthony Ramirez, A Challenge to Cellalars Footho!d N.Y. TMF.S‘ Apr l 1993 at
DI1. :
9. Mead Dam Corporation’s Lexis/Nexis and West Publlshmg s Westlaw are famﬂm: o
the legal community. -
10. Both the Internet and the privately owned networks pmvu!e some t‘om of news and
journal retrieval service. On the Internet, the service is called Usenet, : -
11. Motcrola has emerged as a player in satellite telephone service and pmposes using "~ )
2 world-wide system of geostationary satellitzs to support its project. John Burgess, Global ~ -~
Connections: Linking Up on Satellite Networks, WASH. PoST, Mar. 8, 1993, at FS_- This -
aspect of satellite- tefephone systems is part .of a larger challenge to the notion of -
monopolized local service, The remaining premise of that aspect of telephony- and the
barriers erected to prevent subsidization of competitive services by monaopolies is under -
attack. See Marc Levinson, Wait, Hold the Phone’ NEWSW'H-ZK Apr. 12 1993, at 42, 42-
45,
12. Long distance leammg Projects are now an educanonal staple, See Isabelle Brider,
Redefining Science: Technology and the New Science Literacy, ELECTRONIC LEARNING,
Mar. 1993, at 20, 21; Mark Ivey, Long-Distance Learning Gets an ‘A" at Last, BUS. WK_,
May 9, 1988, at 108, 109-10. The author is familiar with a project at Ohio State University
which used intercontinental satellite transmission to link classes in New Zealand and the
United States. ’
13. Anthony Ramirez, 4 War W'uhm a Single Wire, N Y. TMES, Oct. 27, 1993, at Cl
(nar’} ed.); John J. Keller & Mark Robichaux, MCT Talks to Entertainment Firms, Cable v
Concerns abowt Partmerships, WALL ST. I., Mar. 30, 1993, at B6. . :
14. Edmund L. Andrews, The A.T.&T. Deal’s Big Losérs, N.Y. TIMES, Aug. 25, 1993, -
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wmmmmons dollar continue 1o emerge as the underlymg technole gles G

merge.”

This convergence of technologles f\mdamentaﬂy changee the wmpetl- ‘ g LT

tive structure of industries. No longer are the telephone and other forms |
of ‘communications ‘media’ necessarily: separate The' recent eﬂ'orts of

B -telephone companies and cable television to mvade each others turf and R
. the forceful efforts of publishers to exclude the phone compames speak SR

of this convergence. ¢

Yet the form of regulatlon for commumcatlons is rooted in the 1930sj, ‘
and the now haphazard separation of electronic medla The fundamental o
structure of the -Commmnications Act of 1934 roughly- dmdes the . ..o

electronic media into common carrier communications and competmve PR,
broadcast.” The introduction of radio into telephone ‘and telephone mto., S

broadcast, however, presents aproblem w1thmthls framework. ‘Because

service provision is still licensed,® competitors must seek Commission

at DI.

of the telephone companies and cable companies to enter each others® respective commerciat
areas. Under curzent law that is not permitted. See, e.g., Telephone Competition, §. COM.,

15. Much of the debate concerning cable regu.lanon fer cxample. eemered on ‘the abilny i ' o

Mar. 8, 1993, at Ald; Carla Lazzareschi, Baby Bell Wanss in ar Cable, Long Distance, -

L.A. TIMES, Mar. 3, 1993, at D1; Pat Widder, A Busy Picture for FCC, CHL TRi., Feb. .

28, 1993, at C1, AT&T, in particular, is attempting to move into a vatiety of activites =

across media, John J. Keller, High-Tech Play, WALL ST. 1., Apr. 22, 1993, at Al. ‘The -

current legal premise may not last long, however, In’ August 1993, a fedeml district court v

concluded that the federal cable-phone cross-ownership restrictions were invalid on First - )

Amendment grounds. Chesapeake & Potomac Tel. Co. v. United Smes, 830 F. Supp 909
932 (E.D. Va. 1993).

16. Edmund L. Andrews, 4 Merger of Giants; The Palzcy Is.rues. A Mamage ofMedw :

N.Y. TiMES, Oct. 14, 1993, at D10; Geraldine Fabriknat, Bell Atlantic Deal for 2 Cable’

Gigns Put at $33 Billion, N.Y. TIMES, Oct, 13,1993, at D1. " 'l‘hedebateeuneemmg_ '

holding company entry into the information business had been long and loud in the antitrast
case divesting AT&T. In United States v. Western Elec. Co., 900 F.2d4 283 (D.C. Cir.),

cert. denied, 493 U.S. 911 (1990), the court appeared to llberahze the ‘standards for

allowing operating companies to enter some of the markets for mformanon transfer. For

a similar critique of the Bell Atlantic and Tele-Communications merget, see C .sdwm o
Booth, Tollbooths on the Information Superfug)may N.Y. TIMES, Oct, 26, 1993 etA!S

(nat’l ed.).

17, Title 47 of the United States Code contains the slgmﬁcant provision discussed here ’

Subchapter H of Chapter 5 of the Act, 47 U.5.C. §§ 201-227 (1988), concerns the

regulation of common carriers such as telephone.- Subchapter I of Chapter 5, 47 U.S.C.

§§ 301-399b (1988), concems the regulation of broadcasts soch as television and radio.
18. American Tel. & Tel. Co. v. FCC, 978 F.2d 727 (D.C. Cir. 1992). For a discussion

of the case and its effects on contract services, see Richard E. Wiley & Jeffrey S. Linder,.

Tariff Tyranny, Bus. L. TODAY, Jan./Feb. 1993, at 13. This Article does not address the
question of whether “detariffing™ certain services is appropriate. 'That discussion is part of
a larger debate concerning the role and need for regulation in these emerging markets. See,
e.8., Paul S. Dempscy, Adam Smith Assaults Ma Bell with His Invisible Hands: Divestiture,
Deregulation, and the Need for a New Telecommunications Policy, 11 HASTINGS COMM,
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approval for I.heu' service oﬂ'enngs. Thls hcensmg entalls an admmlstra- = BRG
tive process of some kind,” and that process opens the: posmblhty of
competitors.using the process ‘both to enhance and i mjure compeutors and R

competition. : B

The administrative hearing, hmtoncally prermsed on the regulatmn of ':;

a monopoly, however, appears ill-equipped to handle -the- pre..ence of

competitors, ~ Simply put, common carrier regulatlon assumes the

-existence of such economies of scale that monopollzatlon is the natm'al
‘byproduct. Competitors should not be economically - poss:ble ‘
agency’s function, then, is to balance the interests of the- company in

providing a reasonable return on investment with the consumer's m_terest

in fair and nondiscriminatory prices.® The existence of competitors, -

whose presence could be either beneficial or detrimental to the regulatory

process, breaks down the. fundamental assumption driving the whole

process. Some parts of the market may in fact be competmve

While the' Federal Communications Commission (“FCC”) has
recognized and even encouraged the development of competition in the .
marketplace,? its administrative process remains mired in threshold
standing reqmremcnts that make the adjudicative process a relic of a
bygone era.? In the federal courts, standing is the requirement that a

party seeking to bring suit has a claim of injury that a court deems itcan ’

remedy.” At the FCC, standing takes on a similar meaning when :
competitors seek to intervene or complain about the practices of a

& ENT. L.J. 527, 606 (1989) (“For the moment, let the states connnue © expenment vmh :
different mixtures of laissez faire and economic regulation.”). -
19, Tariffing is likely to occur in a tuncated form for services that are deemed to opemte
in competitive markets. ' Wiley & Linder, supra note 18, at 15-16. )
20. See F.M. SCHERER, INDUSTRIAL. MARKET STRUCTURE AND ECONGMIC Pmron- ‘
MANCE 481-86 (2d ed. 1980); JAMES C. BON’BRIGHI‘ ET AL PRINC!?LBS OF PUBL!C
UTILITY RATES passim (2d ed. 1988).
21. See, e.g., In re Policy and Rules Concemning Rau:s for Compeutxve Common Carner

Servs., 85 F.C.C.24 | (1980) (First Report and Order) [hereinafter Competitive Common o

Carrier First Repori]; In re Policy and Rules Concerning Rates for Competitive Common
Carrier Servs., 84 F.C.C.2d 445 (1981) (Further Notice of Proposed Ru]emakmg)
{hereinafter Competitive Common Carrier Rnlemakmg Notice].

22. For purpose of this discussion, a distinction is drawn between ad]ud:canon and
rilemaking. Under the Administrative Procedure Act and FCC practice, all interested
parties are permitted to participate in rulemaking. The range of represented interests can
be very diverse. In adjudication, however, both the rules and practice of the commission -
are more rigorous. See infra notes 32-33 and accompanying text. Whether the division -

between rulemaking and adjudication is appropriate is beyond the scope of this paper. For -

a critique of the traditional division, see CHRISTOPHER EDLEY, ADMINISTRATIVE LAw
RETHINKING JUDICIAL CONTROL OF BUREAUCRACY (1590). - -
23. See infra notes 27-89 and accompanying text.
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communications company, but the Comrmssxon deﬁnw compeutors-—and g o
by definition the marketplace—as those who currently are competing, iwith .- s
the party under review. Potential competitors are left to the side. ol The

1esult is a strange process in which all interested parties may participate
in setting the rules to permit change, but only incumbents may seek to use =
the adjudicatory pmneedmgs that are avaﬂable to develop and pmtect the

- marketplace. =

The rationale for this exclusmn is far from c]ear Potennal competl- o

tion represents a valuable interest that should receive some pmtectmn ‘
Economxsts antitrust lawyers and the FCC in its role of mlemaker agree’
that potential competitors are part of the workings of an eﬁ'ectwe o

=, marketplace.® The problem more likely revolves around the .proper-

 political role of the agency in performing adjudication, In this regard
choosing the appropriate model of agency action may largely determine
the appropriateness of standing. However, in choosmg the appropnate
model, use of purely process-based grounds i is:itself- ambiguous, _
Alternatively, standing for potential competitors may be Jusuﬁed by -
lookmg at the spectﬁcally desired outcomes. If one assumes’ that
outcomes based on net benefits are desired, then the FCC should set up
procedures that will achleve those outcomes. ‘Accurate and complete

information would be critical in such _an approach, and potential .

competitors could provide the agency with that information.s” A ldgir.‘al
result in the changmg communijcations environment l.hus wou]d permit _
potential competitor standing.

This Article develops the thesis that potenhal competltors should be
recognized in three parts. Part I sets out the history. of standing law and
places the FCC’s decisions within that framework. Part II then considers
the policies standing law seeks to advance and analyzes the potential
competitor’s contribution to those policies. In Part III, the Article
suggests an alternative model of administrative practice that would more
clearly encompass standing for potential competitors. The Conclusion
then discusses the use of that model in the evolving communications
marketplace, | '

24. See infra notes 32-112 and accompanying text. For a discussion of competitor
standing in tax cases, see Thomas E. Martin, Comment, Competitor Standing to Chalteuge
Internal Revenue Service Practices, 47 U. CIN. L. REv. 109 (1978). :

25. See infra notes 119-36 and accompanying text.

26. See infra notes 158-66 and accompanying text.
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L STANDING AT THE: FCC A STATUTORY
EXCEPTION AND ITS DEVELOPMENT

A Iutroductory Concepts

Standing to raise  claim in an administrative or judicial tribunal raises
fundamental issues concerning the availability of government processes -
to secure a particular set of rights or form of govemment action.” . Iﬂ v

essence, it stakes out the competmg roles that are to be given voice and
sanction if the claim is successful.”® Standing also defines the Judlcml

role of the courts and agencies.” What can be heard is a judicial issue. -

Fundamentally, then, standing frames a division between the different
branches of government, and within agencies defines the process that will
be available to establish claims. If a party is claiming injury to its
economic well-being, the case is akin to a private action to limit
government action in some way.®

Defining the person who could assert that interest, however, has been

27. Louts L. JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE ACTION 459 (1965);

Kenneth E, Scott, Standing in the Supreme Court—A Functional Analysis, 86 HARV. L,

REV, 645, 672 (1973); Kevin A. Coyle, Comment, Standing of Third Parties to Oudlenge '

Administrative Actions, 76 CAL. L. REv. 1061, 1067-68 (1983).

28. William Fletcher has set out the “black letter™ concepts which are uumbmg]y

familiar™:

The purposes include ensuring that litigants ere truly adverse and therefore
likely to present the case effectively, ensuring that the people mos directly .
concerned are able to litigate the qucsnon at issue, ensuring that a concrete
case informs ihe court of the consequences of its decisions, and preventing
the anti-majoritarian federal judiciary from usurping the policy-making -
fanctions of the popularly elected branches. Under present doctrine, a ©
plaintiff can have standing only if he satisfies the “case or controversy”
requirement of Article III of the Constitution. To satisfy Article I, a -
plaintiff must show that he has suffered “injury in fact” or “distinct and
palpable” injury, that his injury has been caused by the conduct complained
of, and that his irjury is fairly redressable by the remedy sought. ‘¥ a
plaintiff can show sufficient injury to satisfy Article II, he mmast also satisfy
prudential concerns about, for example, whether he should be able to assert
the rights of someone else, or whether he should bz able to litigate
generalized social grievances. Assuming that Article III has been satisfied,
Congress can confer standing by statte when, in the absence of a statute,

a plaintff would have been denied standing on prudential grounds,

William A. Fletcher, The Structure of Standing, 98 YALE L.J. 221, 222-23 (1988).

29. David A. Logan, Starding to Sue: A Proposed Separation of Powers Analysis, 1984
Wwis. L. Rev. 37.

30. JAFFE, supra note 27, at 503.
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a fitful process. lnmaliy, the Supreme Coun detetmmed 1hat only thoseg; . o
suffering a legal injury defined by ¢ither the common law or by statule .
were entitled to challenge govemm-t actlon ‘but the illogic of this
position and the changmg view of the roles of i intervenors led toa broader. .

conception of the standing requirement. Wntmg in 1972, Kcnneth Culp

Davis could correctly assert, “[t}he present law of standing differs 1o
more than slightly, if it differs at all, from the simple prpppsitidn that dn_e '
who is hurt by governmental action has standing to challenge it.”* 'In the-
years since, however, the Supreme Court and the FCC have done little ‘
to further that notion. The Court has restricted access in several ways

that harken back to the initial standing standards, and the long-recogmmd

tole of a competitor to challenge administrative action at the FCC reflects *

very little of the changed competitive environment in which the agency
acts, '

defined standing in ways that limit access to the adjudication prbceés_.-

In practice, standing at the FCC has been narrowed to include only B

three kinds of parties: ‘competitors suffering signal interference; direct

economic competitors; and audience members.®® The first two present .

obvious competition concerns; both are seeking to use the economic assets
of a community, either bandwidth or advertising revenue. Audience
members, however, can be competitors as well, especially when narrowly
defined standing as a competitor is not available, The potential competi-
tor, however, remains outside the scope of the current standing rules,
often because it does not meet the injury in fact test that the Conimiss_ion
recognizes both explicitly and implicitly.

31. KENNETH CULP DAVIS, ADMINISTRATIVE LAW TEXT 419 (3d ed. 1972).
32, 47 U.S.C. §§ 309, 402 (1988). )
33, National Broadcasting Co. v. FCC, 362 F.2d 946, 954 (D.C. Cir. 1965).

On its face, the statutory structure of standing at me‘Cﬁmmission is

the appeal and challenge provisions contained .in the Communications
Act.  Although a statutory provision granting “rights” to intetested -
parties or to those aggrieved by an agency decision seems to mmumze e
standing from changing constitutional standards, the right to appear'before e
the Commission in administrative proceedings has. often moved with

judicial constructions of standing. In recent years, that construction has.
narrowed. Likewise, the Commission and the reviewing courts have
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B. Consmunonat Deve!apmem of Competztor - '
Standing under the Legal Interest Test

Standing as a separate constitutional concept is of recent origin.* In

its initial form, the courts required a person to base a suit on' a legal ‘

_ interest. They defined a legal interest by common law property nght .

cutract, tort, or statute.® This test was often fatal to a suit charging .~

ovemmental interference with comipetition since the claim alleged in
substance that the injury arose out of lawful cumpetmon not an mjury to
a legal interest.

In a classic examplc of the test’s application to lawful competmon, the

Supreme Court, in a challenge to the authority of the Tennessee Valley
Authority (“TVA™) to enter into contracts to provide power to regions .
already served by private utilities, found that the private utilities did not
have a legal interest on which to sue.* The TVA conceded that it would
cause damage to the utilities, but the Court could not find any illegal
competition or exclusive right to a franchise on which to support an
action. Under the legal interest test, there could be no injury if the
competition itself was legal.*® Ilegal interests that did provide standing
rested on inequality of treatment® and unlawful competition.* Likewise,

34. Steven L. Winter, The Metaphor of Standing and the Problem of Self-Governance,
40 STAN. L. REV, 1371, 1375-78 (1988). There is some debate as to the origins.of the
doctrine in common law writs such as mandamus.  See generally JOSEPH VINING, LEGAL -
IpeNTITY: THE COMING OF AGE PUBLIC LAWS 55 (1978); Louis L. Jaffe, Standing fo
Secure Judicial Review: Public Actions, 74 HARV. L. REV. 1265 (1961). Winter, however,
correctly notes that cases identifying standing as a jurisdictional issue are of recent origin.

35, DAVIS, supra note 31, at 419-22; JAFFE, supra note 27, at 505-14.

36. Tennessee Elec, Co. v, Tennessee Valley Auth., 306 U.S. 118 (1939).

37. Id. at 137, 139-40.

38. Id. at 139 (“The local franchises, while hnvmg elements of property, confer no
contractual or property right to be free of competition either from individuats, pther public
utility corporations, or the state or municipality granting the franchise.”). =~

39. InThe Chicago Junctmn Case, 264 U.S. 258 (1924), the Court found that competitors
had standing to chal]enge an order permitting the vertical integration of terminal railroads
with the New York Central Railroad.. Competitor standing arose’ because government
approval of the integration under the 1920 amendments to the Commerce Act *inflicted [an
injury] by denying to the plaintiffs equality of treatment.” Id. at 257. “[A] legal interest
exists where carriers’ revenues may be affected.” Id. Importantly, however, the Commerce
Act jtself provided for suit involving the validity of an order. The Counrt concluded that the
right to bring suit extended to competitors who would be injured by a resulting order that
was favorable to the applicant. /d. at 267-68.

40, In Cxty of Chicago v. Atchison, Topeka & Santa Fe Ry., 357 U.S. 77 {1958), an
existing service provider was permitted to intervene in a suit by a competitor opposing an-
application of certification standards unique to the latter. - The Court concluded that the
intervenor had a right to protect itself from unlawful competmon preseuted bya successﬁﬂ
chal]enge of the centification requirements.
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‘a competitor mlght axgue standmg if a statute provided a bams for the -;'?j i
claim* or if the govemment’s action mfrmged on an excluswe ﬁ'anchlse 5 H

provided by a state or locality. 2 .
In applying the legal'interest test, a basic constltunonal theme emerges .
" that reappears in the more recent standing decisions. The Supreme Court
appears to have struggled with the definition of 1ts own' powers In
stating that a party must be assertmg a legal interest on which to base
standing, the Court attempted to contrast the traditional common law -
litigant with a party secking to petition for a more general change in ihe

legal structure. As the Court repeatedly stated in Perkins v. Lukens Steel “

Co. " the courts will not vindicate a general interest in pohcy, that i 1s a-
matter for leglslatlve resolutlon “ Fundamentally at issue isa separatlon
of powers.* : o ' '
Although many of the seminal standmg cases at 1he FCC arose before
the Court’s rejection of the legal interest test in- 1970, ‘competitors
frequently and success’.:ly asserted standing to present: issués to the
Commission in adjudicative proceedings. The initial reasmi for that
success was the Court’s recognition of a statutory right on the part of
competitors to be heard on issues serving the public interest. From this
premise, the circuit courts developed additional alternatives for existing
competitors and members of the listening public (who very well might be -
competitors) to ché]lengc a variety of actions sought by regulated parties.
The bedrock on which standing at the FCC in broadcasting cases was
set is FCC v. Sanders Brothers Radio Station.* In that case, a newspaper. -
sought a broadcast license.’ An existing licensee opposed the apphcanon
on the basis that potential competition was harmful.** The Court rejected
the narrow claim that the Commission should have conmderad the impact
of the competing license on the welfare of the existing’licéﬁsgc, Sanders.
It found that the Communications Act did not provide a mechanism for
protecting existing licensees from the emergence of new competition as

41. The Chicago Junction Case, 264 U.S. at 268; see also Tennessee Elec. Co. v.
Tennessee Valley Auth., 306 U.S. 118, 137-38 (1939} (recognizing but not finding. the
exception); Alabama Power Co. v. Ickes, 302 U.S. 464, 479 (1937) (same); Kansas City
Power & Light Co. v. McKay, 225 F.2d 924, 931-32 (D.C. Cir. 1955) (same).

42. See, e.g., Frost v. Corporation Comm’n, 278 U.S. 515 (1929). -

43. 310 U.S. 113 (1940). '

44, Id. at 125.

45, Id. at 131-32.

46. 309 11,8, 470 (1940),

47. Id. at 471.

48. Id. .;(ﬁ
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long as' the quahty of the. use of the llcense was not 1mp11cated ‘9“"
Tmportantly, the Court drew a distinction between broadcastmg, which it

described as: remaining essent:ally competltwe and telephone servlcc o _
which it concluded was a common carrier service. Wlu]e the ablllty to L £
perform might be affected by additional competlt_lon and‘the_l'efqre a’

competing application might raise a performance issue, “economic injury - .

to an existing station is not a separate and indepéndent element to.be.

taken into consideration by. the Commission in determining whether 1t -
shall grant or withhold a license.””' '

The Court’s failure to recognize an existing hc.ensee 8 legal right to be
protected from competition should have been fatal to the appeal under a -
legal rights model of standing, but it was not. Though Section 402(b)(2)™
provided a right to an appeal by any other person aggrieved by a decision
of the Commission, the Commission argued Sanders had no appeal since
it did not have a right to be protected from competition.” = Although the
logic appeared impeccable, the Court rejected it. The Couri recognized
an alternative basis of standing for the competing licensee.

Congress had some purpose in enacting § 402(b)(2). It may .
have been of opinion that one likely to be financiaily injured '
by the issue of a license would be the only jJersoﬂ having a
sufficient inierest to bring to the attention of the appellate”
court errors of law in the action of the Commission in
granting the license. It is within the power of Congress to
confer such standing to prosecute an appeal.*

49, Id. at 473 {“We hold that resulting economic injury to a rival station is not, in and_':
of itself, and apart from consideration of public convenience, interest, or necessity, an
element the petition must weigh, and as to which it must make findings, in passing on an -
application for a broadcasting license.”). ‘ S

50. The Court stated:

In contradistinction to communication by telephone and telegraph, which
the Communications Act recognizes as a common cartier activity and:
regulates accordingly in analogy to the regulation of rail and other carriers
by the Interstate Commerce Commission, the Act recognizes that broadcast-
ers are not common carriers and are not to be dealt with as such. ‘

Id. at 474.

51, Id. at 476.

52. Communications Act of 1934, ch. 652, § 402(b)(2), 48 Stat 1064 (1934) (current
version at 47 U.S.C. § 402(b)}(6) (1988)).

53. Sanders Bros. Radio Stauan, 309 U. S at 477.

54. Id. at 477,
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‘The injured compeutor had standmg 10 challenge the Ticense approval and
“to raise . . . any relevant questlon of Iaw in rcspect of the order of the

‘ Commlssron nss SN

Sanders is mgmﬁcant in two respects Flrst the Court opened a new P
door to standing. Sanders Brothers did not have a property right in the o

license. “The policy of the Act is clear that no person is-to have -~

anything in the nature of a property right as a result of the granting' of a
license.”* Nonetheless, Congress created a right to appeal issues of .

public policy and law. Now, the Court has handed that right o an - |

existing licensee. Sanders, therefore, could raise arguments thai affected
its license, but did so in the context of a statute protecting the “public
interest.” In essence, the competitor served to protect a set of i interests -

that were public and not private. There was, according to the (,ourt no

private legal interest to protect. Second, the rationale for extending the ‘
right to appeal is equally important. The argument is premised on the
ability of some party to present an effective appeal. Recognizing that the.
agency framework did not guarantee the proper recognition of competing
claims, the Court cast about for a way of assuring their presentation to an

appellate court. A disgruntled competitor armed with the pubhc welfare e

provided that necessary check.

C. The Emergence of the Injury in-Fact Test
and Audience -Participation ’

The artificiality of the legal interest test, however, made it an easy' |
target for critics. Its cuculanty was readily apparent. .~

 In refusing to take jurisdiction, judges have said that the
- challenger must have a *legally protected right.” But on its
face that seems no answer at all, for if the court asserted . -
jurisdiction and the challenger won, he would be. legally
protected by the remedy the court gave, He would have a
“right” to that remedy.” '

Equally disconcerting was its circumvention by statute. Sanders presents

55. M.
56. -Id. at 475,
§7. VINING, supra note 34, at 5 (1978).
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an example of Congress’ creating standing where it.woolé_not- otherw1se , :

exist. Likewise, a competitor challenge nearly identical to that presented

by the Tennessee Electric case succeeded on the standing issue because. -
Congress in 1959 amended the TVA's statutory authority to limit its .

extension into areas previously served by private utilities.®® The Court

distinguished the prior case on the basis that the competition had become L

potentially unlawful due to the congressional asseruon that TVA was no:

longer permitted to extend its lines to previously-served municipalities. ™. =~ -

Though there was no explicit provision extending a right to assert the -
claim administratively, the Court nonetheless could (correctly) discern: -
that the complaining utilicy was 2 member of the protected class under the
general provision limiting competition.® B .
Beyond the rather shabby logic that held the test together pracucal .
changes in the economic environment did not support its contmuanon :
Simply put, the economy was much too complicated to conclude that -
orders affecting a third party directly did not affect mdlrect!y the person -
asserting standing. “Those associated with -business enterprise  were
easily able to perceive how officials typically changed a corporation’s
freedom to pursue its ends-and participate in the flow of material beneﬁts L
not by a direct order, but by engineering - change through orders of .
permission given to others.”® Thus, the same complexity that beg:;t the’
agencies (because Congress and state legislatures could not contend with '
day to day management . of industrial regulation) likewise encouraged the ‘
expansion of parties who could assert claims. The expansmn was an R
obvious and logical step. E '

The Court substantially revised the test for standing mAssocmt:on of ©

Data Processing Service Organizations.© 'In this case, data’processors
challenged a decision of the Comptroller of the Currency that permitted
banks to offer data processing services to banks and bank"eustomers._‘“
The lower courts dismissed the suit based on a finding that the competi-
tors lacked standing to challenge an order providing for, legal ébmpetition. .

58. Hardin v. Kentucky Utils., 390 U.S. 1 (1968).

59. M. at6.

60, Id.at7. ’

61. VINING, supranote 34, at27. Additionally, and apart from the concerns raised mfm :
in this section, the nature of concerns of legal importance to individuals could net be
captured within the common law rights under the legal interest test. 'As these interests took

on significance to society at large, the legal structure needed to find ways to accommodate e

them. Jd. at 27-33.
62. Association of Data Processing Serv, Orgs Inc. v. Camp, 397 U.S. 150 (1970)
63. Id. at 151. .
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The Supreme Court reversed ﬁndmg that the comr"ntors needed only;-j{"‘-‘ T
show somie “injury in fact.'_’“ In doing so the Court attempted o

separate the determmatton of the merits from that of standmg ‘and thus
remove, the clrculanty of the legal interest test.® Fmdmg that Congress :
had not restricted review of the ‘decision, the Court‘ cpncl__uded that the
competitor’s injury, “seme mture loss bt‘ -prOﬁts,”_“ A_Was- s'uﬂicient : .t'_o‘ ‘
confer standing. s - =
While an econemic interest.as a bams for standmg harl some mttutlve
appeal, it did not address the issues that other “publics” might: have with
FCC decisions. Inother areas of administrative practice, public participa-
tion was a growing reality as courts rethought the’ role of the: admjmstra- v

‘tor. The more the courts conceived the administrator as an_.arbxtrator‘fer -

various “publics,” the more likely they would also find reasons’for -
admitting the public into the administrative process on a formal basis.”
Once again, an appeal ofa Commlssmn decision prowded the vehlcle for
this development. . —

In the United Church of Christ case,® the Dtstnet of Columbxa Cuc\nt o
Court of Appeals anticipated the more generahzed standard that would

emerge in -Association of Data Processing Service Orgamzanons.
Audience members challenged the license renewal of a broadcast station

on the basis that its discriminatory coverage of racial issues v10]ated the

Fairness Doctrine. The FCC denied standing, applymg the legal interest -
test and noting that the injury was general in nature.® Relymg on the
Pprivate attorney general rationale and the congressmnal_extensmn of rights

64. Id. at 152.
65. The Court stated: . -

The “legal interest” test goes to the merits. The guestion of standing -
is different. - It concems, apart from the-“case” or “controversy™ test, the -
question whether the interest sought to be protected by the complainant is

_ arguably within the zone of interests to be protected or regulated by the -
statute or constitutional gua:amee in question.

Id. at 153

66, Id. at 152.

67. The classic discussion of the growth of the participative model is Richard B, Stewart,
The Reformation of American Administrative Law, 88 HARV. L. REV. 1667, 1711-90 (1975).
Of course, public actions of this sort have to overcome the sense that private atiorneys
general are not real players. As a result, there is an obvious distrust of this sort of standing.
See Bob Eckhardt, Cirizens’ Groups and Sianding, 51 N.D. L. REv. 359, 361 (1974). )

68. Office of Communications of the United Church of Christ v. FCC, 359 F.2d 994
(D.C. Cir. 1966).

69. Id. ai 999.



explosmn of parties ésserung clauns agamst the lxoensee
constramedbyage:neymlesandpracnoe" ‘
" This decision was umusual both n its rationale andeﬂ"ect._ Its ratio
avoided the traditional legal mtetest test and prennsed standmg ona.
generalized expectatlon of -good. government In eﬂ'ect, it provxded
standing to- all viewers merely on: the  basis that they were wewers )
‘independent ofany economic interest irthe outcome As the. case was ok
decided contemporaneously with the expansion of standing the Supreme e
Court would soon inaugurate. with Flast v. Cohen"’ and Assoaanon of 2
* Data Processing Service Organizations, the decls:on should not be seen: -
as too much of a surprise. Nonetheless it remains a hlgb mark for': g
expanded standing. ' B \
Moreover, United Church of C'Jmst opened a new avenue for S

competitor standing. A competitor nught be able 10 assert standmg on RS
alternative bases as a resuit of the’ United. Church: ofamstcase On'the
one hand, it could tely on Sanders to assert eoononnc infiiry. On the SRR
other hand, a potential compeutor might also be a member of the e
andience and be able 10 raise standing arguments mthe public mterest on oo
that grou.nd Thus, the case provided another arrow in the qtnver of the S
compeutor seeking to use ageney process ‘to aﬂ"ect the marketplace ‘

D C‘om'zramts on Standmg m the Coum' and ar the Conmusszon

Alﬂmugh United Church of Chnst Assaaanon of Data Processmg- RO A
Service' Orgamzauons, and Flast v. Cohen seemed to open the. posmbm-.f [ ' 5
ties for far ranging constitutional standing, the emerging oonservanve Cha
majority on the Court did not augur well for further. expanslon “For - -
example, the Court began a process of reﬁmng the injury in fact: test,

Three developments contributed to that result. First, the Court reﬁned et -

70. M. at 1003-D5.

- 71, M. at 1001,
72. H. at 1004-06. : B T
73. 392 U.S. 83 (1968). In Fiast, ﬂxeCourtrecogmzedahmrted nghtofamxpayerm ETR

bring suit to enforce limitations on eongresslona!spendmgpower S :
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’ :lts deﬁnmon of what: consututed an m_]ury Second the Court narrowed?

- reqmremem Likewise, the Commmsmn took a smllar eonstramed y 'ew
of standing, choosmg to limit access to only judlclally recogmzed pames.‘

. variety of cases in which some injury m fact might be detected ;-

“test. First, it must be particularized to the complamant ™ This need‘ for.

the’ causatlon requu'ement. 7_""hll'd ‘the Court adopted a remedlanoni

Together these decisions formed tbe bas:s for denymg standmg in‘a

‘At the Court, mjury 1tse!f has proven elusxve under thc m;ury m fact

a concrete injury thus prevented suits by members of ﬂle SlerraCIu ,
challenging the commercial use of nanonal forests,” reservxsts challengmg
a potential congresswnal eonﬂlct of mterest prevented by the Consum“
tion,” builders challenging zoning. ordmancee, ‘and civil llber*tarlan.s1
challenging the transfer of government property toa Bxble college .",“ In
a related: context, the injury must be certain.™ Belief in the cause'is not- .
a substitute for actua] injury, even though it mlght provxde the deslred S
adversity.® While a statute may provide for the kind of i injury that the

Court has reqmred B it is Dot a subsntute for ﬁndmg some mJury has Lo

The causation element of the injury in fact test requlres a showmg that"
the alleged constitutional or statutory violation caused the al_legedr injury.

74. Valley Forge Christian College v. Americans United for the Separation of Church and -
State, 454 U.S. 464, 485 (1982) (lack of standing due to faxlure to identify adlrectpersona] SRR
injury); ‘Warth v. Seldin, 422 U.S. 490, 499 (1975): (cmzens not -directy - injured ‘by .
discriminatory town zoning ordinance, were denied standmg) Schlesmger v. Reservist -
Comm., 418 1.S. 208 (1974) (fnjury ‘must be concrete as: opposed to generalized and . -
abstract); Sierra Club v. Morton, 405 U.8. 727,735 (1972) (orgamunon whose members S
were not alleged to be injured lacked standing), . For an‘early discussion of Sierre Club. -~ "
anticipating the use of local residents to assert organizational standing, see Louis X. ‘Amato, e
Case Note, Standing: A Public Action Requm a Dzrect anate Wmng, 27 U. Miam L. BN
REv. 225 (1972). I S

75. Sierra Club, 405 U.S. at 735. .

76. Schiesinger, 418 U.S. 208.

77. Warth, 422 U.S. at 499,

78. Valley Forge Christian College, 454 U.S. at 485.

79. See Whitmore v. Simmons, 495 U.S. 145 (1990); Gilmore v. Utah 429 U.S 1012
(1976). In each of these cases, the alleged injury, execution of a’ third party’s death
sentence, was held not to affect the complainant. . In Whitrmore, the prisoner challenged the
standing of the third party complainant to lessen the chances of a death penalty being
imposed on him under a statute that required comparative review. The appeal that he sought .
for a third party would then form a part of the eompamuve evidence against which his own
punishment would be judged.

80, Valley Forge Christian Coliege, 454 U.S. at 486. : ‘

81. Sierra Club v. Morton, 405 1.5, at 732; Warth v. Seldin, 422 U.S. at 500 Havens
Realty Corp. v. Coleman, 455 U.S. 363, 373 (1982) (stamue provided a rlght to trthful
information).

B2. Lwmjan v. Defenders of Wildlife, 112 8. Ct. 2130 2144 (1992)




' The Court mmally cteated a substantlal amount of trouble for jtself in the,

law students who compla.med about u'ansportanon tanﬁ' rates because they L
_ would frustrate recycling.® Smce then the Court has backed away from.

. ‘between injury and violation.® -

 court order can remedy.® Again the Court has often ignored the obvious -

famous SCRAP: case, in whlch it recogmzed the standmg of a group o

‘extended chams of causation, mstead requmng a much closer relauonsh.lp
Finally, the Court had reqmred that the mjury be a sub]ect whlch a

in its attempt to limit access to the courts. In one of the classic dxssemmg o :
statements found in recent standmg cases, Justice Wlnte cntlctzed the"
Court’s failure to find hkely remediation because of the state s faJlure to”;: ) f,_ i

enforce a criminal statute -to protect the support nghts of meglnmate"' Tl
children. . R

The Court states that the actual coercive effect of those
sanctions on Richard D. or others “can, at best .be termed o
only speculative.” This is a very odd statement. I'had -
always thought our civilization has assumed that the threat, R
of penal sanctions had somethmg more than a “speculative” « -
effect on a person’s conduct This Court has long acted on.
that assumption in demandmg the criminal laws be plam]y' s
and explicitly worded so that people will ‘know what they
“mean and be in a position to ~onform their conduct to the
mandates of law.% S '

Notmthstandmg thls irony, the Court in this decision and others has -
required some showing that a court order will remedy the alleged m_]ury o
More 1mportantly, while the instrumental goal may be to assure a
viable case or controversy presented by motivated parties, the Court also X

has noted that avoiding interference with other branches of government
justifies the occasional avoidance of real constitutional questions suchas

83. United States v, Students Challenging Regulatory Agency Procedures, 412 U.S. 669
(1973). For a critique of the causation rationale, see Gene R. Nichol, Jr., Causation as a
Standing Requirement: The Unprincipled Use ofJudtctat Restraint, 69 KY. L.J. 185 (1981).

84, See, e.g., Valley Forge Cﬁ'mmn College, 454 U.S. at 485 (finding that the plaintiffs
“fail to identify any personal iu_'rury suffered by them as a consequence of the alleged
constimtional error, other than the psychological consequence presumably produced by
observation of conduct with which ope disagrees™). : -

85. Linda R.S. v. Richard D., 410 U.S. 614 (1972); Simon v, EasternKy Welfare T
Rights Org., 426 U.S. 26 (1976). :

86. Linda R.S. v. Rickard D., 410 U.S. at 621.
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- the transfer of real estate 10 church schools.” Undoubtedly, thls careful
analysis of injury, causation, ‘and’ remedy hias' caused standmg determma -
tions to shade into decisions on the ments andoften the cases appear to ; .
be nothing more than decisions of whether a claim is stated ®- Nonethe- 7
-less, the Court retains the belief that the mjury in fact -test does mot
- address the merits of the clarm “but ooly the proper party to assert 1t ‘9”‘7‘; o
_and it justifies the limitation on a need to. mamtam an. appropnate e
separation of powers. : TR
- Thus, the: Court is makmg a ﬁmdameotal statement about the L
‘allocauon of political authority when it renders a standmg declslon.. Iti is -
defining a division between _mdtcral and legtslanve authonty 0 _As. the -
Court has moved away from. decrdmg certam types of clalms by mposmg o
ever-narrower mjury causation, and remediation requlrements (it is notf
only choosing not to decide but also plaemg that decrslon in the hands of .
another branch of the government. ' “The Court has tumed the injury’
determination itself mto a pohcy-settmg oomponent For there to: be a: ;: -
justiciable injury, a court must find ‘notonly some factual injury ta'the . e
complamant but also that the i injury 1s in a form of which a court can | »;.f'::"
take cognizance .’ After 1970 and the recogmuon of the injury in fact 0
test, the first element is easily satisfied: - all sorts. of economic: and ..
psychic injuries may exist to base a claim, ‘The second e!ement may P
prove more difficult, for a court must be comfortable thal 1t can fasiuon o

87. Valley Forge Christian College, 454 U.S. at 473-15; see also Warth v. Seldin, 42
U.S. at 500 (varicus consumer and commercial groups’ wnthout standing -t0 challenge CEn
restrictive zoning). '

88. See, e.g.. Allen v. Wright, 468 US. 737, 760 (1984) (challenge r.o Federal .
Govermumnent’s grant of tax exempt status to schools that discriminated on thé basis of race).

89. Naturally, 2 whole literature has’ developed around the -absurdity of. thé Court's
decisions, Some of the literature is reverential: See, e.z., C. Douglas Floyd, The
Justiciability Decisions of the Burger Court, 60 NOTRE DAME L. REV. 862 (1985); Antonin
Scalia, The Doctrine of Standing as an Essential Element of the Separation of Powers, 17
SUFFOLK U. L. REv. 881 (1983). Much is not. - William A, Fletcher, The Structure of
Standing, 98 YALE L.J. 221 (1988); Thomas P. Lewis, Constitutional Rights and the Misuse -
of “Standing ", 14 STAN. L. REV, 433 (1962); Mask V. Tushnet, The New Law of Standing:
A Flea for Abandonment, 62 CORNELL L. REV. 663 (1977); Note, Standing on Shaky -
Ground, 57 GEO. WASH. L. REV. 1408 (1989). Professor Gene Nichol has written a series
of articles criticizing the Conrt’s various attempis to restfict access to standing. 'Gene R.
Nichol, Ir., fnjury and the Disintegration of Article I, 74 CAL. L. REV. 1915 (1986)
fhereinafter Nichol, Injury]; Gene R. Nichol, Jr., Abusing Standing: A Comment on Aller
v. Wright, 133 U. PA. L. REV. 635 (1985); Gene R. Nichol, Ir., Reshinking Standing, 72
CAL. L. REv. 68 (1984); Nichol, supra note 83. 'I‘he structure of that debate is outsrde the. -
scope of this article. .

90. EDLEY, supra note 22, at 197,

91. Nichol, Injury, supra note 89, at 1930.
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an appropnate remedy that w111 address the alleged m]ury and do so
without interfering with the other branches of govemmut As the mJury ;
becomies less paruculanzed and more pohcy onented the Court is more
likely to defer to another branch for a solution. . ‘ SRR 5
Not sm-pnsmgly, the division between pohcy and adjudlcanon cames\ Ty
into agency actions as well, but there the dwnsmn appears to occur ata’ -
point that appears ess well thought out. Desplte the broad phﬂosophxcal e
 strokes favoring expanded standing in Sanders and - United: Church af” e
Christ, current FCC practice does not support a far-rangmg readmg of i D
~ either case. Instead, the Comlmssmn has adopted an approach | that lnmts L E L
access to adjudicatory proceedmgs to existing compeutors and mcumbent i o
license holders. In language reminiscent of the Supreme Court’s standing .
cases, potential compeutors clalms are too tenuous tn ]usufy standmg B

E. The Broadcast Standing Decisions

In Title IIT broadcast cases, competitor strandingv is based on the - o :
current position of the challénger in the market. """F'or example, inDry = .
Prong Educational Broadcasting Foundation, % an exlstmg stanon
challenged an application for a new noncommercial hcensc In grantmg -
standing to the existing station, the Commission. concluded that the
application “will cause economic injury by - creating an add.tlond.l -
competitor in its market.”® The Commission has farther defined the
existing marketplace by looking to-the geographjc area served and the
expected audience under a proxy of format.* 'In contrast, a challenger
without a station in the market did not present an economic mJury
Thus, a prior competing applicant for a license currently ina propecmng
to transfer ownership did not have standing in Pielands, Iic.; in it}at_
case, the FCC found that the injuries were t0o speculative because the
would-be competitor was “not currently an economic competitor.”
Similarly, an applicant for a competing license is not afforded standing 8
in a proceeding transferring an extant licensee from one company to =~
another on the ground that it is not an existing competitor.®

92. 7 F.C.C.R. 496 (1992).

93. Id. at 496.

94. Family Stations, Inc., No. 86-354, 1986 F.C.C. LEXIS 2667 (Sept. 24, 1986).-
95. Application of Irene M. Neely & Grace C. Holmbraker, 49 F.C.C. 2d 311 (1974)
96. 71 Rad. Reg. 2d (P & F) 175, 181 (1992).

97. Id. at 181 & n.20.

98. Family Television Corp., 59 Rad. Reg. 2d (P & F) 1344 (1986).

Y
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o Desplte this narrow. standmg reqmrement potentlal competltors stlll,-
*'may affect the proceeding with varying success. 'One alternative is to Rt
assert standing as an audience member..In WGSM Radio, Inc., 2 for

example, ‘several local corporations wh:ch were not competing: licenseés

“challenged anasmgnment of a license. The pnnmpals of the coxporanons 2
had standmg as listeners, and thelr stand.lng was 1mputed to. thelr . o
corporations.'® Second, the FCC has a rather uniform habn of tummg' S

the standing determination on its ear, Having found that a party does not'

have standing to assert a challenge, the" Commlssmn nonetheless’ wﬂl N
determine the challenge on its own authomy tor’ The effect i is mterestmg A

The challengmg party finds an issue of interest ‘to the Commission,: °
frames it, and then is excluded from the proceeding, Then, it is also_f,.; S
arguably excluded from the appeal since it was not a party to the_ o

administrative proceeding.’? In effect,, the challcnger may lose’ the

standing argument, win a hearing on the clalm and lose on the ments of - o

the claim with no right to. an appeal This resolutmn seems unfzm' and‘» ‘
. counterproductive.

As developed by the FCC, a compeutor s standmg in broadcast cas&s R

is defined by its current position in the' market. If the party has a llcense ,
in the applicant’s market, itis a compentor If it does not have a license,
it is a potential competitor and its c!aums or mjunes are speculatxve ‘

F. Commbn Cam'er Cases
The cases add:essing.rthc' claims of common carriers follow‘a similar

pattern despite differences in. underlying stamtory provisions and
assumptions about the technology.'™ For example, a competitor success--

fully asserted standing as a competing camer inLocal Area Telecommuni- o '

cations, Inc.'™ Sxmﬂarly, a oompetmg common carrier for long dlstance :

99. 2 F.C.C.R. 4565 (1987).

100. I

101. See, e.g., Las Americas Comm., Inc., 5 F.C.C.R. 1634, 1635 (1990). vacated on
other grounds by 6 F.C.C.R. 1507 {1951). lnfact, in each of the cases nmzed above in rh_s.
section, the Commission taok a similar approach. .

102. DAVIS, supra note 31, at 206. ‘

103. Asnoted previously, broadcast and telecommunications are regulatcd under dlﬂ’exent :
titles of the Communications Act.’ The titles plainly contemplate differences in applicable
technology, i.e. radio broadcast versus wire, and differences in market strocture, i.e. -
competitive versus nataral monopoly. The technological assumptions, and with them the
market assumptions, are failing, - See supra notes 1-16 and accompanymg text.

104. 1985 F.C.C. LEXIS 3079 (!une 15, 1985)
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service was penmtted to assert a clann agalnst a Bell regwnal holdmg j{‘
company for its faﬂure to mamtam a termmauon point for carriage.'® o
Likewise, a domestic radio - service successfully asserted standmg to R
challenge a license transfer to Westem Union from a competing carrier ' ‘

in its service areas,'® Each of these cases presents a situation s1_1m_1ar to -

the successful broadcast cases: Two parties are seeking to serve the same

customer base, the success of one affects the other, and asa result thc :

Commission grants standing.'” S
. Similarly, a potential competitor in the common carrier cases: fares Just

as poorly as. its broadcast cousin. If the compentor is not currently "

operating in an applicant's market, it is without standing be;:ause_ the .
alleged harm is too tenuous.’““‘ Similarly, the failure to can'y a pa;‘tiéu]_ar
type of signal raises a colorable challenge to standing by a potential
competitor.'® The Commission has gone so far as to suggest that it is not.
interested in adjusting relations of parties to affect prospective competi- '
tion.'® '

Of course, challengers have failed on more typ1ca1 grounds as well
For example, the Commission sometimes has determined that a claim is
without merit.!"  Alternatively, the challenger has failed to shdw
injury."? But in large part; the competitor cases seem to tutn on whether
the challenger is an existing competitor.

G. Maintaining “Haves” and “Have-Nots”

The broadcast and telephone decisions suggest that the FCC is drawing

105. American Satellite Corp., 64 F.C.C.2d 503, 507-08 (1977). .

106. Northern Mobile Tel. Co., 39 F.C.C.2d 608 (1973).

107. See also Telefonica Larga Distancia de Puerto Rico, 4 F.C.C.R. 4496 (1989)
(application for long distance carriage); General Elec. Co., 3 F.C.C.R. 2803 (1988)
(international and domestic fax and telex services); North Am. Tel. Ass'n, 1985 F.C.C.
LEXIS 3568 (April 5, 1985) (customer premises equipment); Pacific Power and Light Co.,
42 F.C.C.2d 375 (1973) (common carrier radio services). '

108. Mobile Commnnications Corp, of Am., 2 F.C.C.R, 5902 (1987).

109. Southem Satellite Sys. Inc., 62 F.C.C.2d 153 (1977) (addressing merits of challenge
without decision concerning standing of Western Union, although Westem Union was niot
carrying signals on behalf of cable companies). :

110. Telezet Communications Corp., 70 F.C.C.2d 1144 (1979).

111. New York City Transit Auth., 4 F.C.C.R. 4488 (1989) (refusing to address the
standing issue after a determination that the claim was without merit); Eastern Microwave,
Inc., 1983 F.C.C. LEXIS 595 (March 1, 1983) (deciding that copyright issues are not for
FCC decision).

112, Morrison Radio Relay Corp., 31 F.C.C.2d 612 (1971) (holding' that compemor
failed to show that it suffered from adverse effects due to competition).
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a lme around its adJudxcatory ducket that precludes it from havmg to_

“decide certain types of competitive issues. A dec;smn concermng the =

licensing and transfer of cellular regions creates d1v1s10ns within' the
marketplace - When a new entrant chal]enges those dmsmns, ‘the

potential competitor cannot be heard: “Similarly, potential entrants into -

satellite services and long distance are ‘left on the sidelines. As a result,
those first to secure a license may exert considerable control over the
FCC docket. The incumbents may use standing as a club to protect -
themselves from new applicants and as a shield i in thetr own proccedmgs
to prevent the interference of potential -players. :
Importantly, more is at stake than judicial nouons of fa1mess These-
decisions have the potential of framing the emergmg competmvc :
environment in telecommunications. As industries merge, there will be
attempts on the part of existing players to sustam whatever- market
advantage they may have. The current rules allow these players access
to Commission proceedings to establish their claims. Incontrast, the new
player (whether a new entity or an existing company shifting existing
technology into new uses) faces a barrier of standing that may prevent its
claim from being heard or reduce its claim to an.adminisirative after- .
thought. The creative challenger then would face lmrdles that the
incumbent does not, a cost that may prove destructive. E

II. THE MEASURE OF_THE STAND]NG

To suggest that the results of the cases protect existing competitors to
the detriment of potential entrants, however, does not address the more
important question of whether that policy is consistent with the gate-
keeping function of standing. Analytically, the Commission’s cases turn
on the notion of injury. In the situations raised by potential competitors,
the FCC perceives either no injury or one toc tepuous to. raise a
significant claim te participation. Yet some sort of harm is presumably
perceived by the intervenor; otherwise, it would seem wasteful for it to
expend valuable resources on seeking intervention. Although it is plainly
conceivable to restructure a claim for standing to fit an alternative basis
such as audience participant and thus avoid the pitfalls of being a potential
competitor, this false face on the claim may result in a distortion of the
real losses that the potential competitor encounters.'™ Unless injury is

113. A recent case is instructive. In Coalition for the Preservation of Hispanic
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Cred ,ed 10 a mask by wmch agencles ‘hide some' sort: of“ pohtmal* :
“agenda,' there is SOme - content o the demsxons that represents an,
analytic choice among altematlve deﬁmtlons uf agency behavmr
- In the Supreme Court dects:ons c:oncemmg consntutlonal standmg‘
requirements, the root of the declsxon isa separatmn of powers question. TS AR
This concern for the proper allocation of ‘judicial and polmcal authority Tt o
in turn affects the injury reqmrement and its multlple elements As the " o
Court itself has become more conservatwe in its view ot‘ its own pohtlcal TR
role, it has narrowed the injury requirements.'s co
Though the expansion and contraction of standing at the FCC seems
to track the Court’s historical tendenc:es the analytic question presented' ) o
by agency standing is slightly different from that presented by ]udlclai 3
standing. When an agency is defining the types of cases it will perrmt -
through petition or intervention, the underlymg issue of separauon of
powers in constitutional standing is not as apparent, since the agency
itself is checked by each of the constitutional branches throngh ]eglslatlve
authorization, executive appbimments, and judicial review. Internally,
however, the agency may focus its own actions into policy (rule’niaking)& '
and adjudicatory paths in a magner similar to that of constitutional
separations. This division results from statutory requirements to set
policy and to adjudicate and from a need for a division of labor to
accomplish those tasks. As in the constitutional division, the division
within the agency is not likely to be well-defined, and process tools such
as those used by the courts to divide policy and judicial activities are an
analogy the agency might use to clarify activities. Thus, injury in fact as
a test of agency standing takes on the role of dividing agency activities,

Broadcasting v. FCC, 931 F.2d 73 (D.C. Cir.), cert. denied, 112 §. Ct. 298 (1991), the
court concluded that the andience was not the appropriate advacate to challenge license on
the grounds of improper foreign ownership. Despite the obvious public interest overtones,
the court stated that “viewers seem an odd group to lead the enforcement, as genuine -
victims would by definition fail to notice the insidious effects™ of foreign ownership on.
content (i.e. propaganda). Id. at 80. This argumemt for denying standing invokes a
causation or Temedy test that is not consistent with the public interest standing recognized
in Sanders: the audience apparently does not have a realizable interest, while the lmlxm'y
or some other govemnmental agency might.

114. Toseph Vining has discussed the problems created by standing requirements that are
satisfied by facetious assertions of injury as 2 means to present public law arg'mnents
VINING, supra note 34, at 124-35. The classic example of this mask-like quality is found
in taxpayer litigation. jt seems unlikely that the plaintiffs in Flast v. Cohen were very
concerned abont the impact on their tax returns from the successful assertion of their claims.
On the other hand, the underlying public law cia.un concemmg the separation of church and
state was probably very significant to them.. .

115. See supra notes 90-91 and accompanying text.
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and commssmn deelsnons concetmng standmg can be analyzed in a‘f

snmlar way. Instead ofa separanon of powers in the constltutlonal sense,’

v however the underlymg issue is' the more mATTOW. One of a dmsxon of o

labor within the agency between those subjects that are settled im such a.
way as to warrant the apphcanon of specific: mles to: sets of facts and :
more broadly asserted claims of policy. = ‘
If the analogy ‘is sound, then the analync question of ‘mjury as in the :
constitutional - standing  cases divides into two' inquiries.  First, -the
intervenor must demonstrate that it has suffered an injury of some sort.
Second, the injury must be in a form that a court or commission should -
recognize;'' that is, the competitor must be asserting. injury 1o a value =

that is pubhc]y recognized and is a proper subject for Judxelal, resolu- '

tion.""” - Though economic injury in situations where the competition is -
legal is a late entry into the standing stable, it is nonetheless plain that an
economic injury is now encompassed within the meaning of injury.!"®
Thus, there is little problem in a po_tential competitor asserting an
economic injury as a basis for standing. The more difficult issue is the
second: the Commission and the courts do not seein willing to elevate

the public value represented by the potenual compentor Arguably, either '
potential competition is not perceived as valuable or the decision makers
sense some constraints on their own roles. '

A. Porential Competition as a Public Value

These standing cases present the narrow issue of the value of potential
competition. Competition obviously is an accepted value within society.
Review of various approaches to regulation and economics, moreover,
suggests there is little argument that potential competitors represent a real
social interest in the regulation of the marketplace. _

Certainly the FCC views. potential competition as important in its
rulemaking. In two decisions relating to common carriers, the Commis-
sion sought to streamline the regulation of carriers that were not dominant
in their respective markets draw from the basics of the economic and
antitrust literature. In the Competitive Common Carrier First Report, the
Commission focused its attention on market power."® It went on to state.

116. Nichol, Injury, supra note 89, at 1930.

117, Id. at 1943,

118. See supra notes 32-56 & 62-66 and accompanying text.

119. Competitive Common Carrier First Report, 85 F.C.C.2d at 21 (1980).




: thece are the number and 51ze dtstnbutton ot' competmg ﬁrms the nature
of barriers to entry, and the avatlabﬂrty of reasonably substttutable sewtc-'
es.” 2 In the Corrq:aetzrzve Common . Camer RuIemakmg Notzce, the

: Commlssmn attempted to refine its” nonon of the - marketplace by

~ Tecognizing degrees of market power that rmght be aﬁ'ected by potentlal‘ Can

competition. 2" Tt concluded, “regulation of the bellla_vmrof firms' that
otherwise is constrained by actual or potential competition' disserves the -

public interest.”'? In effect, then, the FCC adopted a broad deﬁmuon's' R

of competition and competitors that mcluded extstmg players and hkely o
entrants. :

The economic and antitrust legal theory used to support these two

decisions also views competition in a much broader light than that
suggested by the FCC’s standing decisions. The economist addresses the
effect of changes of marginal prices and elasticities of supply and demand
to determine market power. A court applying antitrust standards to
determine market power would substitute product and geographle markets
as proxies for the economic determination. In- either case, the result is
a definition of competitors lookmg beyond the exlstmg players in the
present market. :
The standard economic deﬁmtlon of market power (and therefore the -

relevant market) presents a different initial question. It is based on the -

company’s ability to profitably sustain price above marginal cost and is

a function of both a firm's marginal ‘costs and the supply and demand
elasticities that it faces.”” In short, market power is measured as the -
difference between price and marginal cost as a percentage of price.’®

120. M.

121. Competitive Common Carrier Rulemaking Notice, 84 F.C.C.2d 445, 499 (1931)
(“The commenting parties have presented a considerable amount of evidence demonstrating
that even some of the carriers that we have classified as dominant are subject to sufficient
potential competition so that detailed regu]atory scrutmy of their operations is neither
warranted nor justifiable.™).

122. Id. at 500.

123. Herbert Hovenkamp, Antitrust Analysis of Market Power, with Some Thoughts About

Regulated Industries, in TELECOMMUNICATIONS DEREGULATION: MARKET POWER AND -

COST ALLOCATION ISSUES 1, 5 (John R. Allison & Dennis L. Thomas eds., 1990).

124. The Lerner Index is a widely accepted calculation of market power. The index is
stated as L=(P - MC)/P where P is the firm's charging price and MC is the firn’'s marginal
cost of production. David L. Kaserman & John W. Mayo, Deregulation arnd Market Power
Criteria: An Evaluation of State Level Telecammunications Policy, in TELECOMMUNICA-

TIONS DEREGULATION: MARKET POWER AND COST ALLOCATION ISSUES 65, 71 (Jolm R. )

Allison & Dennis L. Thomas eds., 1990)

, f
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This calculanon can also be expressed asa funct:on of lhe ﬁrm s price
elastlcnty of demand:'® Three problems, however, Timit- the usefulness s
of this measure. First, it is difficult to find the data to calculate margmal :
cost and price elasticity. Second ‘any Tesult ‘would be h:stonca] and fail

to account for future effects. Third, other. factors such as regulauon and‘:‘ el

strategic choices cannot be calculated. 126 - As aresult, market power does' o

not appear as a metric in antitrust htlgatlon 127 Ntmetheless the pnce - o
regulation found in classical competitive markets assumes the' e:ustence_ S

of potential competitors. While the “wide-spread dlﬂ’usmn of economic - :

power” assures that current prices stay in check, free entry and exlt_‘, th

assure contimied efficiency. 128 The classxcal market values, potenualf
competition, sl
- A potential competnor also plays a key role i in the altematwe theory_‘ :
of contestable markets.'"® A contestable market. is charactenzed by hit-
and-run entry; that is, competitors may enter and leave the marketplace .
easily and without cost. 1% This notion of hit-and-run entry requires’ the -

existence of potential competitors. As Baumol explams “Even a very,. o o

transient profit opportunity need not be neglected: by 2 potentla] entrant;

for he can go in, and, before prices change, collect his " gains-and- 1hen' -

depart without cost, should the climate grow hostile.” ! ‘
If the conditions of contestability - exist, - then compeutlve pnces‘

emerge. The existence of positive refurns will sause a compe_tl_to: to enter - - L

the market and undercut the incumbent’s existing gains. Since any higher "
priced output will be driven from the market, the price will be driven to.
marginal cost. Consequently, in a perfectly sontéstable‘market, a ﬁrm -
cannot use predatory pricing as a weapon for unfair competition.*?
Fundamentally, the market is enhanced by potential competition ifi'a -
contestable market. : o

125, H.

126. Id. at 72.

127. Hovenkamp, supra note 123, at 5.

128. CAMPBELL R. MCCONNELL, ECONOMICS 35 (91.hed 1984),

129. For an explication of the theory of contestable markets, see WILLIAM ], BAUMOL .

ET AL., CONTESTABLE MARKETS AND THE THEORY OF INDUSTRY STRUCTURE (1982). The
discussion which follows is drawn from William I, Baumol, Contestable Markets: An
Uprising in the Theory of Industry Structure, 72 AM. ECON. REv. 1 (1982) and Elizabeth
E. Bailey & William J. Baumol, Deregulation and the Theory of Contestable Morkets, 1
YALE J. ON REG, 111 (1983),

130. Baumol, Contestable Markets: An Uprising in the Theary of Industry Srmcmre
supra note 129, at 3.

131, md.

132. 7Id. at 4-5.
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As a proxy for the economrc ea]culattqn antltrust has devel )

“markets” deﬁmtton to determme ‘mrket power., At the heart of the.
'-approach isa companson of the share of a market- deﬁned by product and ‘
gea graphlcal components. The produet market deﬁnes those products that‘ ;
buyers will substitute or eompemors will produce 1f the sel]er appreelably o
raises its prices.’*  The geograplne market is’ that area in which an ;.
increase -in pnee would either drive. buyers to search out31de the
geographrc area or cause outside prod.tcers o enter :

The goal here is-to identify'a group of bnyers and_'seuers S
- whose purchase and production detisions jointly determine = "
" the price at which the specified good is sold; Extraneous X
buyers and sellers whose decisions do not aﬂ'ect the. market
price must be excluded, and those that do mﬂuence price
must be included. 6 , :

At the end of the analysis, the market is defined by those produeers of. - RRRR
products that are a substitute for each other: these producers are the pe
competitors. This definition of the competitive marketplace naturally -
entails both existing and potential competition because any company‘ o
currently providing a substitutable product would be included in the =~
market. In addition, price changes are expected to induce new players to . _
enter unless there are significant barriers to entry. Thus the antrtrust'- e
definition looks beyond current players to potential. ones B
Ineach ofthe apparently relevant legal-economic approaehes potentlal'f S
competition and competitors are equal or near—equal players. The'”;
potential competitor is no less significant than its entrenched brethren -
Its value to society is readxly apparent, ' : T

B. Propriety of Administrative Resolution of
Potential Competitor Claims

- Although potential competition is a va!uable interest, —the'proper R
Commission procedures to recognize this interest depend on the role @ -
assigned to administrative agencres Fundamental!y, there would :ppear o

133. Hovenkamp, supra pote 123, at 5, .
134. Kaserman & Mayo, supra note 124, at 68-69
135. Id. at 67-68.

136. M. at 67.
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_ _tobe two problems mhereut in tlns determmatlon Fn'st the Comm:ssmn
. must ‘be the. proper . polmcal actor for resoluuon of tlus sort. ot‘ claun

Second, it. must be able to: struetme a process that avo:ds dlstomng or:

impeding the resolution of claims. Although the second problem does not
'~ appear to be too slgmﬁeant the solutmn to the ﬁrst isat best smblguous

if no prima facie outcome is' specified; and this dlﬂiculty mayrexplam the .
Commission’s refusal to address clalms of potentlal compento's m_" 0

adJudncatwe proceedmgs

-I Instrumental Concems C‘an Ageuczes Deat w:th a’
”Flaod of L:tzgants?" : ;

- Cne notentlal problem is that. hordes of potentlal eompe tors wﬂl ;

interfere with " efficient adjudlcanon _Though *often - raised,'” - these e

instrumental concerns. should not prevent the recogmnon of potentlal -
competitors. Certainly, admlmstratwe  process can be used. abuswely to-

prevent effective competition. The FCC has addressed’ similar. lssues )
concerning abuse of process'*® and the release of confidential data.* 19 The PSSO |
point is that instrumental concerns can be met. The Commxssxon neednot .

ignore competitive reality in order to oversimplify the administrative _
process because of fears about abuse of process, If abuses accur, it has'
the authority. and proceduxes to check Ihem

2. Alternative Deﬁmnons of the Agency in Admzmstranve Pracnce

The more difficult question is the legal and polmcal one. Whether |
standing is granted may depend on the role the agency is expected 10
play. That role is itself a balance of competing values. Inherent in - -
administrative law is a tension between the fechnical requirements of

137. 'The administrative agency can be expected to challenge additional participation of
members of the public based on-the arguments that alternative procedares exist,  the
arguments are heard anyway, and hordes of intervenors will overwhelm agency practice.
Office of Communications of the United Church of Christ v. FCC; 359 'F.2d 994, 1004
(D.C. Cir. 1966). One student author observed that the FCC maised other procedural
hurdles after the courts lowered the requirements: for standing. Note, Selection of
Administrative Intervenors: A Reappraisal of the Standing Dilemma 42 GEO. WASH L.
REv, 991, 1012-13 (1974),

138. Utica Tel. Co., 5 F.C.C.R, 2791 (1990); Martin-Trigona, 2 F.C.C.R. 5561 (1987),
ATS Mobile Tel., Inc., 35 F.C.C.2d 443 (1972); A.mencan Television Relay, lnc 1
F.C.C.2d 553 (1968) ‘

139. American Tel. & Tel. Co., 55 F.C.C.2d § (1975).
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reasoned decision makmg a.nd the polmcal -demands withina democra_c
~for paxuclpauon and cxpmmon of pOpular will i m the outoomes of that .
process."0, . In his classic: article on- admmlsh'anve process,'f‘ Rlchard g
Stewart nas identified two models of administrative process that: ‘attempt -
to resolve the political demands placed on agencies.  In'the traditional-
incremental - model., th_g_harcacy s Tole is- narrowly dcﬁncd to expcrt j
administration of an mdustly segment, the value of potent:al competmon
is subsumed wnbm agency expemsc and pohcy choices: reslde not only'f
outside of agency adjudlcanon, but out.ude of: the’ agency in total In: theJ >_i v
alternative Tepresentational model, ‘however, pote:ntlal competltors nught; 3
have. an important place because the role of the commsslon isto further-' :
political accommodation. The problem then resolves mto dccldmg among <. e
the potential roles that the agency might assume. .= . L R

The traditional-incremental mode} resolves the tension between E
administrative discretion and pohtlcal demands by defining the task ofthe -~ .
- agency within narrow statutory’ guides. ‘Three pnnclplw are mponant.
First, the action of the agency is benchmarked- against ‘its. statutory,-;_‘".r e
authority, and actions outside that aur.honty are not permss:blc Y2 The
statutory authorization defines the necessary accommodation.: Sccond the " ..
- agency’s procedures must be designed to assure that the agency comphm s
with its substantive mandate.? - In'this regard, basic due. prccess tights
assure that the agency does not-interfere with personal or property tights: "
~ unless supported by substa:tial ewdence determmed byan unparttal fact - B
finder, after a hcanng, and based on a record. Fmally. the process must .‘f'" A
afford an opportunity for _]‘lldlClal review as a final check on admlmstra— : T
tive discretion. Under this constrained model, the agency operates as

“a mere transmission belt for mplementmg legxs]atwe dlrectlves in:

., particular cases.” I

The policy underlying this model is the perceptlon of the agency asan - S
expert system. - As described by ‘James Landxs ‘the expert agency .

140, See generally BRUCE A. ACKERMAN ET AL:, THE UNCERTAIN.SEARCH FOR
ENvmonw[mm. QUALITY 1-3 (1974). In a recent book, C]mslophcr Edley dmdes the
issue into expertise, faimess, and politics. EDLEY :upm mte 22 :

141. Stewart, supra note 67, =

142, Id, at 1672-73. '

143. M. at 1673-74. :

144, ki, at 1674-76. R I

145, Id. at 1675, 2 ’ : ) ST

146. THOMAS K. MCCRAW, PRDPHETSOF REGULATION 213 14(1984) Absentfrcmthc Sl
* discussion is the notion of the different kinds of expertise. - Expertise may. | have ‘miltiple:
mmmngs See Colin S. chr, szuzmy Ime:prera.‘lon in the Admmmratwe Srate 133 U
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'f:l,’:respouds to a demand for msntuuons

LAl

B reduces the level 0f Judrmal revxew 151

- In contrast,’ two important pl'l.tIClp]eS ground the representauonal;
g model'. First,- the agency serves as. a“forum for affected * parhee to,'f”i"
 advance their views. In this model; -palitical accommodauon takes placei
dzuly through agency decrsron makmg ’I'hus the. model assumes broadi‘
rights to initiate and intervene, to: paruclpate in. heanngs aud to appeal
~ based on minimal standing requirements.'*2 Second ‘it assimes’ that the.;fz -
agency wﬂl consider ‘and accommodate muluple v1ews in its’ declsxon e

makmg process. As Rlchard Stewart summanzes the model,

problem of admmstratwe procedure isto provrde represeutauon for all. o
affected :interests; the pmblem of substantwe pehcy 18 to reach eqmtable - ,
aceommodanons among these i mterects mvarymg clrcumstancee ‘and the S
problem of “judicial Teview is to eusure that agencies pmwde fmr ‘-; L

%procedures for representanon and reach fau' accommodations "'

'a contmumg concern
~ with ‘and’ comrol over' the. economic fomes wl:nch affect the hfe of the
"ff‘commumty ni3? ln place of t.he mexpert Judge 1 the' agency bnngs"‘.'
"ﬂexrblhty and experuse 1 The very. narrowness of the ass:gned task' ':;‘f.
-assures professionatism, ™ lndeed ‘this profess:onahsm modrﬁes and o

The pol:c:y underlymg the representatlonal ‘model is.a fundamental

distrust: Of the, agency’s competence. or faitness. Professronals and,‘:",_ : e
aeademrcs had found agencies sub_;ect to all sorts of undemocratic -

maladies: Capmre by the regulated ennhes ‘cronyism; low. quality: and o

delay.’® Much of that argument appears strongly in the Urited Church

of Christ decision.”> The appellate court rejected the view that the FCC e

itself is the pnmary voice for the pubhc mterest instead it looked to the L

PA. L. REV. 549, 574 (1985) : ‘
147. JAMES M., LANDIS, THE ADMMSfRA'm'E PROCESS 8 (1938)
148. M. at31. .
149. Hd. at U8,
150. K. at 98-100 (discussing checks on }lldlClal m.lsmxerpretamn of agency acnon)
151. M. at 144, )
152. Stewart, supra note 67, at 1723—56
153. H. at 1759.

154. MOCRAW, supra note 146, at 218-. 19 For a. broader dlscussnon of the vanous,. s
theories of regulation influencing this debate, see BONBRIGHT ET AL., supra sote 20, at44-
56. Indicative of this problem is Colin Diver’s observation that agencies will tend to favor
the views of the affected industries and under-represent the valies of unorgamzed__ '
beneficiaries. Colin S. Diver, The Opnmt Precision af Admuusrmnve dees 93 YALE

1. 63, 99 (1983).

155, Office of Communications of the Umted Church of Chnst v. FCC 359 F 24 994 o

(D.C. Cir. 1966).

D e
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representanve model has been or shou]d be oompleted is much-in lsme,-_:‘-

Although whether the transformanon of: admm:stranve law to: the.; o

not only-as to standmg but also as to other aspects of admmlstrauve\‘li. A
law,’” what is important to the issue of potennal compemor standing is © ' _':j-? S
that there are alternative models o which sound pohcy can’ be built, - L
Unfortunately the results are not consistent between models. ‘Ifone -~
accepts that potential competition is valuable, thenthequesuonmwhether
‘the agency or some other political entlty should be setting the rules Thls L B
decision in turn depends on the role assigned to the agency. If its ro_le is _3 RIS

largely defined as an industry expert, then: the need for potential- |
competitors is largely ignored. On'the other hand one whoj percelves the .
agency as incapable of fulfilling the expert’s role or who' re_]ects elitist and .

non-democratic aspects of the model may choose to broaden | parhc:pauon o cow
At best, the choice is difficult; at worst,  ambiguous. Initially thereis = .

no statutory or historical claim one way or the other. - As the dlscussmn

of standing in the first part indicated, standing law itself is somewhat S
inconsistent and reflects changing v1ews of the agency’s ro!e On policy - el

grounds, the choice is not any easier. On the one hand, the tradmonal‘ o

model has the appeal of limits on agency discretion, but the rem:y of s e
undefined agency - standards  and the oonsr.anﬂy changmg ‘business -

environment -suggest that reliance on'the tradmonal model would be

misplaced. The alternative representational model oﬂ'ers voice to the R
affected parties, but challenges notions of constraints. If the strengths of

each were joined, however a better ranonale fora partlcular standmg ’
standard mlght be found. '

156. 1d. at 1004-05. The court stated: T

Uzﬂessﬂ:eCommussmulsmbegwen staffand:esoummpcrform,_ g '7 '
the enormously complex and prohibitively expensive task of maintaining
constant surveillance over every licensee, some mechanism must be .. .
developed so that the legitimate interests of listeners can be made a pan of s
the record whlch the Comm:ssmn evaluates s . .

© Id. at 1005. ’ :
157. For a discussion suggesting the decline of @ interest mpmsenmuon in admmmuve._ : B
law, see Merrick B. Garland, Deregulation end Judicial Review, 98 HARV. L. REV. 505, : -

575-90 (1985). Christopher Edley suggests an akternative normative approach that would - .-
account for the various functions of the agency, i.e. expertise and represcnnmon, wmun ﬂle R
framework of judicial review. EDLEY, supra note 22, at 213-64.. .
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III RETI-]]NKING STANDING USING
A PROGRESSIVE MODEL

Moving beyond the tradmonal and mo:emantal models of agem:y may"
provide another: altemanvc to analyzmg the standmg problcm Both of
the models previously dtscussed are essennally procedural they do not"_
- mecessarily. look at the outcomes or suggmst a framework for judgmg the *

appropnateness ‘of the outcomes amvod at: by the age.noy Howevet '
because the results of agency action can be i mportant lookmg at methods_ ‘
to enhance those outcomes may be an important analyttc tool -

Along these lmes, Susan Rose-Ackerman has argued that agenc:e, ‘
should analyze their actions as.an attempt 10 mzmmzze t.he net gams o
promoted by a statute.' Based on the: bellef that agency actton is
centered on the location of market: faxlures and t.‘hat the current allocanon
of resources and-benefits is debatable 199 {he suggested analysxs would-

 focus on outcomes to adjust that allocatmn rather than processes to rea_ch :
them. Wlthm the broad grants of statutory authonty aﬁ‘orded to agencles .
such as the FCC,'® the agency wouldbe responsxble under ﬂ:us view. forf -
establishing “that they have maximized net benefits sub]oct to statutory, L
 budgetary, and mformattonal constraints.” ! S

In this substance-based view of agency acnon ‘the role of mformatlon,- : o
to the agency becomes critical. The agency must establish 2. range of .
options and their costs and benefits. 12 To obtain that lnformanon, the -
agency must provide mcentwes for potentlally aﬂ’ected parties to provxde‘ Lo
timely and accurate information.'® Although much of the policy making
logically would move to rule makmg,'“ nonetheless agency adjudlcanon S
would remain important in the implementation; of policy choices. =

This substantive model solves two difficult problems presented by the

158, SUSAN ROSE-ACKERMAN, RETHINKING THE PROGRESSIVE AGENDA: THE REFORM -
OF THE AMERICAN REGULATORY STATE 33-34 (1992). '

159. Id. at 18, 34. The analysis, however, does not anempt 10 achxeve dlsm‘bunve L
justice. It only identifies the potential effects that may occur and leaves to-the polmcal e
branches the taxing decisions necessary to “correct” the redistributive effects. Jd. at13-19. .

160. Richard I. Pierce, Jr., The Role of Constimtional and Political Theory. in S
Administrative Law, 64 TEX. L. REV. 469, 478-79 (1985). ' Rose-Ackerman uses the social .
choice literature to explain the problem of attempting to bind the agem:y to legnslmve mn':nt. o
ROSE-ACKERMAN, supra note 158, at 34-38. G

161. - ROSE-ACKERMAN, supm note 158, at 39.
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163. Id.

164. Id. at41.



. administrative law:. Because' itis substance-based rather ‘than procedure-
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; stand.tng analy51s under the tradltlonal and representatlonal mods

- based, it avoids the dichotomy between expert and democratic goals. The'_ ¥

-model assumes that mammrzatmn of wealth 15 mtended unless thel e
, legmlaturehasdemonstmted otherwisé:' While thlschmce would appear- S
to diminish the need for outside partrcrpat:on for potennal compem ors; S

that limitation would be misplaced. ° “The model - merely places.a ]ngh- '"

burden on those who would seek to challenge the outcome as bemg“: R
inconsistent with the statutory presumpnon “A presumpnon mfavor of = -
net benefit maximization will mcrease the political costs for narrow' e

groups who must obtain explicit statutory language in order to hiave theu' -
interests reco gmzed by court and agency.”'® Potential compentors

nonetheless would play an important tole in determining whether wealth ST
maximization was being achieved by the proposed or ex:stmg pohcy and' _ L

“would have the clear interest to advance those concerns.
By the same token, the mstrumental concerns -raised by the agency,

such as burdens of additional parties and extrancous arguments and the '\ ,‘ u
attendant delay, would also be mitigated. The standmg argument would .

focus on issues other than the superficiality of an injury detexmination. -
Rather, the determination would be based on whether the potential
competitor could advance arguments or concems based on the sté;utory :
presumption. If the potential competitor were advancing information to -
further those goals, then the agency would grant standing: Otherwise, the
potential competitor would have to point to some particular statutory
allowance that permitted the special claim of standing.

CONCLUSION: LEGAL AND ECONOMIC
MODELS AND COMMISSION STANDING

A tinge of unreality surrounds standmg law. Asa logxcal construct, | -

it is not very logical. Often the courts and.commissions ‘appear to use
standing law as a way of making decisions in ‘the guise of avoiding
them.'”" This sense is heightened in the FCC’s standing decisions.. The -
Commission ignores the very competmon that it has sought to encourage
when competitive issues mlght be presented Moreover it 1gnores pames

165. M, at 39.
166. Id.
167. Tushnet, supra note 89.
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who ate logically in a posmon w0 understand the dlrectlon th.e market 1s

likely to take.

A comparisen of the economic assumptlon of compentwe or contcst« e
able markets and the Commission’s deﬂmtlon of compemors for standmg L

readily discloses the differences in the 1ole assigned to potcntlal competl- -

tors. Competitive and contestable markets are thought to be driven both

by players and potential players. The potentlal compemors are important
as a check on the actions of incumbents. If the incumbent is too brash

and raises price, lowers output, lowers quahty or fails to adopt co';t O

saving advantages, the potential competitor is. assumed to seize r.hat
opportunity and exploit it. That exploitation is the dnver that results. m' i

the cherished consumer surplus. In contrast, the potential competitor in i

FCC cases is a nonentity. Its injury is called speculative or too tenious.

Nowhere is its value as a check on the incumbent recogmzed in its own “ f-ﬁ ;
right. In short, the definition of 2 competitor for standmg falls to account = Loa

for the very role it is supposed to serve.

In the language of standing law, the Commlss:on and the courts L

currently are saying that a potentxal competitor will not suffer an injury -
as a result of Commission action. Whether the reason ‘is based on lack‘
of causation (“too tenuous”) or lack of overlappmg markets (“no interest” -

or “no remedy”), the argument is that there is no injury m‘fact Asthe . | -
discussion of the industry and the competitive models the Commission and

courts use suggests, however, the simplistic bounda:iés do not reflect the

competitive forces at work.'® Real injury may be ignored when practice .

fails to allow potential competitors into the process on a full party basis.
The standing decisions ignore the very complexity of the communica-
tions industry. It is no longer neatly divided into telephone and bruadcast
components, Instead there is a convergznce. of computers and communi-
cations and a variety of alternative technical pathways to perform the
communications portion of the process; the role of competition from a -
variety of segments is becoming more real. Band-width and natural
moacpoly may be relegated to some sort of historical problem while
potential injuries have become even less temious or speculative. Choices
concerning the distribution of cellular licenses, the accretion of power
over satellite transmission, or access to points of termination on the phone
system will have real impacts on the competitive future of nascent
industries. The conservative flavor of the standing decisions - that

168. See supra notes 1-16 & 119-136 and accornpanying :é:_tt. :
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: recogmze only the mcumbents thus may in’ atself const1tute a barner to e

entry that is wholly unwananted . -

The Commission’s habit of mooting standmg by cormclenng thc‘t
‘competitor’s claims on its own motion after denymg standing does oot
mitigate the problem, Whatever special expemsg the CDmmlSSlDi_] might
have, it does not have the personal incentive -t«’)-pt‘l‘l_‘gii'n'*1 aparucular
competitive claim. -Indeed, by denying standing it may already have

reduced the importance of the potcntlal competitor’s issue to second-class .

status.

In many cases, the potential compeutor should be aﬂ"orded standmg .
Plainly, the Commission has embraced competition to-further the pubhc
interest.'® Agency action should therefore provide an opportunity for
' competitors to enter and exit the market with minimal difficulty. If the
Commission were to encourage competition to advance public welfare; it
would not play favorites with the parties seeking to influence the policy -
decisions shaping the legal environment. Poteatial competitors would
have a central role in the policy implementation as well as its creation. |
Their role in adjudications, therefore, would not be covered by i mappro-
priate masks disguising their role in the new marketplace. ‘

Finally, recognizing potential competitor standing mcommunication_s
cases is consistent with the Supreme Court’s often repeated policies
supporting the injury in fact test.'™ Certainly, a potentially competing
party could be just as adverse as a competing' party. The potentially
competing party would present a concrete claim. Moreover, for those’

concerned with legislative philandering by the courts, there is less

potential for judicial legislation when the agency itself is cast into a '
pollcy-makmg role by Congress. Simply git, the Comxmssnon need not
fear poor decision making due to a lack of adversariness. .

The more difficult problem is defining the role that the ‘agency will
play in redefining communications regulation. Inherently there is a
contradiction in regulating prices and entry in an emerging competitive
marketplace, Nonetheless, the Commission is charged with some degree
of regulation until Congress restructures the Communications Act. If the
Commission plays the role of expert, then potential competitors have little
chance of asserting a right to standing. Such a role on the part of the
Commission appears inconsistent with long-standing doctrine concerning

169. See supra notes 113-17 and accompa:-vmg text.
170. See supra note 26.
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7 ‘competltor m_]ury On the other hand the Commls.,wn could play the' L

~ role of arbitrator among the various pubhcs mcludmg potenual competi- “

- tors. If it is to do so, however, it will have to accept m an honest fashion

a much more consistent and encompassmg role for potentlal competltors ‘

More practically, however it could look to the intended results of - o

legislation and shape the process to achieve them. . If it did, the potentml

-competitor would play an important. role in providing-the. Commxssmn‘r g
" with some of the information necessary to make difficult and 1mportant o

decisions.
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